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ABATEMENT. 

lL. Humphreys and Humphrey are not the same names either in spelling 
or sound, and it is good matter in abatement that the defendant is de- 
clared: against by the former, when his true sur-name is the latter.— 
Humphrey v. Whitten, a0 

2. A plea in abatement, which sets up new matter, should conclude with 
a verification, and where it fails to do so, is fatally defective. Ib. 

3. In this State, defects in pleas in abatement are reached as at common 
law by general demurrer. The statute abolishing special demurrers has 
no application to such pleass Ib. 

4. The variance between the names Edmundson and Edmindson is too 
imperceptible to support a plea in abatement.— Edmundson v. State, 179 

5. The law knows of but one Christian name. The insertion or omission 


of a middle name is therefore immaterial, and may be disregarded. Jb. 
6. The pendency of a suit for the same cause of action in a court having 
no jurisdiction is not sufficient to abate a subsequent suit instituted ina 
court that has the rightful jurisdiction.— Rood y. Eslara, 450 


ACTION. 

1. A writ of error bond witbout security does not operate as a supersedeas 
of the judgment, and in taking such bond the clerk commits no such 
breach of duty as will support an action against him.—Wiiliams v. 
Hart, ° 102 

2. If an executor or administrator lends the money or choses in action of 
the estate, without authority to do so, it is a conversion for which he 
becomes personally liable, and he may in such case sue on the contract 
in his own name, notwithstanding he has resigned or been removed from 
the administration, unless it be shown that he has in some way been dis- 
charged from the liability thus incurred.— Tomkies et al. v. Reynolds, 109 

3. A sheriff who, after a seizure under attachmont of the goods of the de- 
fendant, wrongfully releases the levy and abandons their custody, is 
-guilty of a malfeagance for which an action will.lie in favor of the plain- 
tiff. —Griffin v. Isbell, 184 

4. If a bailee, asserting no title in himself, in good faith restores the pro- 
perty to the bailor in accordance with the express or implied terms of 
the bailment, before he is notified that the true owner will look to him 
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ACTION—contixvep. 
for it, no action can be maintained against him either for the property 
or its value,—Nelson v. Iverson, 21 


5. An administratrix,; who has been wrongfully dispossessed of slaves be- 
longing to the estate, may maintain an action of detinue for them in her 
individuul name.— Walker v. Lauderdale, 359 

6. A deputy sheriff is not liable to a plaintiff in attachment for failing to 
require sufficient security on the replevy bond taken by him for goods 
seized under the attachment.— Pond v. Vanderveer, 426 

7. A deputy clerk in this State is liable to his principal alone for a default 
committed, whilst acting within the scope of his duties and in the name 
of the principal.—Snedicor v. Davis, 472 

$. Where assets of the estate have been fraudulently disposed of by the 
administrator in chief without consideration, an administrator de bonis 
non, if they can be identified, may recover them in an action at law.— 
Swink’s Adm’r v. Snodgrass, 653 

9. A conversion of property by two gives the owner a joint cause of action 
against them, within the meaning of the statute of 1807, and if they live 
in different counties, he may sue both in the county in which either re- 
sides.— Williamson & Arrington v. Howell et al. 830 


ADMIRALTY JURISDICTION. 

1. Under the 41st rule of practice in the courts of the United States in 
causes of admiralty and maritime jurisdiction on the instance side 
of the court, the marshal in the sale of property condemmed acts im- 
mediately under the decree and order of the court.—Smith, Dubney & 
€o. et al. vy. Armistead, 282 


ADVERSE POSSESSION. 

I. Fhe possession of a vendee under a bond for titles is not adverse to his 
vendor, and cannot prevent the lien of a judgment, rendered against the 
latter during its continuance, from attaching to the land —Selle:s § 
Cook v. Hayes, = 749 


AFFIRMANCE ON CERTIFICATE. 

1. A certificate, which omits to show the time at whieh the writ of error 
issued and the term to whieh it is returnable, is insufficient to authorise 
an affirmance of the judgment.— Tardy v. Murry §- Durand, Ex’rs, 585 

2. If a writ of error be not returned to the term to which it issued, but is 
abandoned, by the party afterwards suing out a new one returnable to 
a subsequent term, it becomes a nullity, and a certificate issued on it, 
pending the second writ, will not authorise an affirmance of the judg- 
ment, Tb. 


ALTERNATION OF JUDGES. 
See ConstirutionaL Law, 2. 
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AMENDMENT. 

1, M. and others as his securities executed a forthcoming bond payable 
to Jacub A. Tuberney, conditioned to pay to the eheriff the amount of 
an execution in his hands in favor of Jacob A. Flournoy, or to deliver 
to him certain property on which it had been levied: Held— 

2. That the bond is not amendable without the consent of the obligore. 


F.ournoy v. Mims et als. 36 
2. A record cannot be amended by proof of matters dehors the record.— 
Kitchen v. Moye et al. 143 


APPEALS FROM JUSTICES. 

1. On an appeal frum a justice of the peace to the Circuit Court, the amount 
of the recovery before the justice, and not the amount claimed, must be 
looked to to determine the question of jurisdiction.—Rose v. Thomp- 
son, 628 

2. If the statement or declaration filed in the Circuit Court shows the want 
of jurisdiction, the defendant should demur, A plea to the merits is a 
waiver of the objection. { Ib. 


APPROPRIATION OF PAYMENTS. 

1. Where a collector of taxes holds the office for two successive years, and 
gives bonds with different securities, the treasurer cannot, even with the 
concurrence of the collector, appropriate money, which he knows has 
been collected on the assessment of one year, to the discharge of a bal- 
ance due on the other, without the assent of the sureties, whose rights 
are to be prejudiced. Such a case presents an exception to the general 
rule applicable to the appropriation of payments.— Boring et al. v. Wil- 
liams, T'reas’r, ' 510 


ARBITRATION AND AWARD. 

1. Attornies at law may submit matters in litigation in a cause, in which 
they are engaged, to arbitration, and consent of record that the award 
be made the judgment of the court.— Beverly et als. vy. Slephens, 701 


ASSIGNMENT—DEED OF. 

1, A deed of assignment by an insolvent debtor, which provides that the 
prefered creditors are not to enjoy its benefits, unless they accept of its 
provisiuns in full satisfaction of their debts, and that if any of them re- 
fuse to accept, they shall be excluded, and the pro ruta share, to which 
they would have been entitled, had they accepted, shall be paid to ano- 
ther specified creditor, and which makes no provision as to the dispo- 
sition of any surplus that may remain, in the event all the prefered cred- 
itors should refuse to accept, after paying the debt of the residuary 
creditor, is fraudulent and void on its face.—Wes!, Oliver § Co. v. 
Snodgrass, 549 

2. Where a deed of assignment is beneficial to creditors, their aseent will be 
presumed.— The Governor, use §. vy. Campbell et als. 566 
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ASSIGN MENT—continvep. 
3. A deed of assignment for the benefit of ereditors is not vitiated by the 
fraudulent intent of the grantor alone. Ib. 
4. The validity of a deed of assignment forthe benefit of creditors cannot 
be affected by the subsequent unautiforised acts or admissions of the 
grantor, nor of the trustees, when they have no beneficial interest in the 
property. Ib. 
5. The omission in a deed of assignment to specify the property assigned 
does not render it fraudulent on its face, but is a circumstance merely 
to be weighed by the jury in determining the question of fraudulent 
intent.— Brown, Trustee, v. Lyon § O'Neal, . 659 
6. Where the deed of assignment makes the prefered creditors parties, but 
does not require them to execute it, their assent will be presumed, if the 
deed is beneficial to them and imposes no restriction upon their rights. 76. 
7. A deed of assignment, which devotes the property unconditionally to 
the payment of debis of the prefered ereditors, is complete and executed 
as to them immediately upon its delivery, notwithstanding it requires 
the rest of the grantor’s creditors to ex@ute it within six months as a 
condition to their participation in the residue. qb. 
8. A deed of assignment, appropriating the property unecnditionally to 
the payment of certain prefered creditors, and the residue, pari passu, 
to all other creditors who shall within six months execute the decd, is 
not vitiated by the implied reservation uf such reeidue to the grantor, in 
the event the latter class of creditors shuuld fail or refuse to ecar ply with 
the condition prescribed. Ib. 


ASSUMPSIT. 

2. The owner of a slave cannot maintain assumpsit for the value of its 
services against one, who has converted it, but who has neither sold it, 
nor received money for its labor.—Crow v. Boyd's Administrators, 51 

2. One tenant in common may maintain assumpsit azainst the other to re- 
cover contribution for services, rendered by the ‘former in and about 
their Common business, in pursuance of a contract or agreement between 

- them for such servises.—Strother’s Adm'r v. Butler, 73 

3. If one convert the chattel of another by selling it, assampsit money had 
and received wili lie; but a mere conversion, without a sale of the chat- 
tel, will not authorise the owner to treat it as sold, and maintain as- 
sumpsit for its value. ‘Tb. 


ATTACHMENT. 

1. The lien and remedy by attachment given by the statute to landlords 
depend on the existence of the relatiun of landlord and tenant, and con- 
sequently cannot attach upon a crop which the cccupant of the land has 
sold before, but which is not removed from the premises until after the 
creation of the tenancy.—Hadden's Lixccutors v. Powell, 314 

2. Where a cla’m to property levied on under attachment is dismissed for 
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ATTACHMEN T—continvep. 
want of jurisdiction in the court to which it was made returnable, and 
no further steps are taken by the claimant to assert his rights, the levy 
is sufficient to support a judgment by default against the defendant in 
the attachment.— Campbell y. Duss, 401 
See Damacss, 1, 2. 
Lien, 2. 


ATTORNEYS AT LAW. 
See ArsirraTion anp Awarp, 1. 


BAILOR AND. BAILEE. 

1. Ifa bailee, asserting no title in himself, in good faith restores the proper- 
ty to the bailor in accordance with the express or implied terms of the 
bailment, before he is notified that the true owner will look to him for 
it, no action can be maintained agaiast him either fur the property or its 
value.— Nelson v. Iverson, 216 


BANK OF A RIVER. 

1. The bank of a river is that space of rising ground above low water mark, 
which is usually covered by high water, and the term, when used to desig- 
nate a precise line, is vague and indefinite —Howard v. Ingersoll, 780 


BANKS. 
See Corporations. 


BANKRUPT AND BANKRUPTCY. 

4. The right of a bankrupt to protect himself against the payment of all 
debts from which he has been discharged is perfect and unqualified; and 
he may therefore supersede and quash an execution issued in a suit, to 
which he had not the legal right to plead his discharge before the judg- 
ment was ren‘lered against him.— Ewing v. Peck § Clark, 339 

2. A set-off bona fide acquired by the maker against the payee of a note, 
before notice of its assignment to a third person, is not defeated by the 
subsequent discharge of the payee as a bankrupt.—Harweil y. Siect, 


adm’r, 872 
_ 3, The bankruptcy of the maker of a note does not suspend the operation 
of the statute of limitations.—Jb, . 882 


See Decps or Trust, 1. 


BASTARDY—PROCEEDINGS IN. 

1. A married woman cannot prefer a complaint under the statute against 
the allezed futher of a bastard, of which she has been delivered.—Jud ve 
of the Co. Co. of Limestone vy. Kerr, ' 328 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where the drawees ofa bill of exchange absent themselves from their 
place of business and make no provision for its payment, a presentment 
there to their bvok-keeper is a suffivient presentment to charge the 
drawers.— Tse Branch Bank at Decatur vy. Hodges, 42 
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BILLS OF EXCHANGE, &c.—continveb. 

2. The holder of a bill of exchange does not waive his right of action for 
its non-acceptance by afterwards having it presented and protested for 
non-payment. Ib. 

3. In an action on a promissory note, which bears date on Sunday, it is 
competent to allege and prove that it was in fact executed and delivered 
on a different day.— Aldridge v. Branch Bank at Decatur, 45 

4. If the holder of a promissory note not negotiable in bank is ignorant of 
the residence of the maker and cannot by diligent inquiry ascertain it in 
time to sue to the first court, it is a sufficient excuse for his failure to do 
so, and the endorser will not be discharged.— Lindsay v. Williams, 229 

5. In an action on a promissory note by the payee for the use of a bona fide 
transferree from a prior beneficial holder, the maker cannot set-off a de- 
mand against the latter, although the note was delivered to him and he 
was the res! owner of it at the time of its execution. —Sykes, Ex'r §v. v. 
Lewis, use §c., 261 

6. The delivery of a bond or note to the party in whom resides the benefi- 
cial interest is sufficient, notwithstanding the legal title is vested in an. 
other. Ib. 

7. The principal in a note has no interest in the subject matter of an equi- 
table set-off, which his security, has against the payee.— Moore et al. v. 
Moore et al. 631 

8. The assignee of a promissory note, being allowed by the statute to main- 
tain such suit as the payee could have done, may bring an action of debt 
on it in his own name.— Barclay v. Moore, 634 


BONDS. 

1, Ifa party who has bound himself to execute title to land so soon as 
he can obtain it, neglects for more than two years to make an effort to 
procure the title, it is prima facie a breach of the condition of his bond. 
Garnett v. Yoe, : 74 

2. The refusal of the vendor to convey the land in accordance with the 
stipulations of his contract, is a breach of the condition of the bond, not- 
withstanding the vendee has not presented him adeed to execute. Jb. 

3. The judgment in an action on a bond for the performance of covenants 
should be for the penalty, with nominal damages and costs. Ib. 

4. Where the name of P., one of several intended sureties, is affixed to 
a bond under an authority which the other sureties have at the time an 
opportunity of examining, and all is done that was contemplated to 
reuder the bond effectual, in the absence of fraud, they cannot claim 
exemption from liability, because the authority is defective and insuffi. 
cient fo bind P.— McClure et als. v. Coiclough et als. 89 

5. A bond given in conformity with the statute (Clay’s Dig. 213, 2 62,) for 
the trial of the right of property, binds the security in the event of its 
condemnation for the costs of tke trial, although the claim may not have 
been put in for delay.— Robertson, use &c. v. Patierson, 407 
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BONDS—continvrp. 

6. Although the condition of a bond given by a public officer is more spe- 
cific than the statute prescribes, yet if it substantially conforms to the 
requirements of the law and imposes no additional obligation, it will be 
considered good as a statutory bond.—Boring et als. v. Williams, 
Treas’ r, 510 
See Cierx, &e. 1. 

County Court, &e. 1. 
Demvurrer, 1. 
Sureties, 1, 5, 6. 


BOUNDARY LINE BETWEEN GEORGIA AND ALABAMA. 

1. The bank of a river is that space of rising ground above low water mark, 
which is usually covered by high water, and the term, when used to desig- 
nate a precise line, is vague and indefinite—Howard v. Ingirsol!, 780 

2. Where terms, used in a treaty or compact between States or Nations, 
are vague and indefinite, the nature of the thing to which they relate 
should be looked to to ascertain what was intended, and such construc- 
tion should be placed upon them as will accord with reason, and, with- 
out injury to either, subserve the convenience of both the contracting . 
parties. ’ Ih, 

3. Construing the articles of Cession, entered into on the 24th of April 
1802 between The State of Georgia and The United States, according to 
the intention of the parties, (ow water mark on the westside of the 
Chattahoochee river, from the point at which it enters the present State 
of Florida te “the great bend” next above the place where the Uchee 
creek empties into said river, is the line of separation between the States 
of Georgia and Alabama. Ib. 


BRIDGES. 

i. The grant of a license by the commissioners’ court to establish a toil 
bridge is a privilege, in its natare strongly resembling a franchise granted 
by the State, and in general must be governed by the same principles.— 

Harrell & Croft v. Ellsworth, et als. 576 

. 2. Where the commissioners’ court grants to a party a license to establish 
a toll bridge, on a condition to be performed, and he is in possession of 
the privilege, his right to its enjoyment cannot be called in question by 
an individual, on the ground of his failure to perform the condition. Such 
2 power belongs exclusively to the commissioners’ court. It. 

3. The 5th section of the act of 1839, which provides that no licensed toll 
bridge or ferry shall be established on the same water-course, within two 
miles, by water, of any toll bridge or ferry already established, was in- 
tended to limit the power of the commissioners’ court, and not to enlarge 
the privilege of wrong-doers. Ib. 

4. Under the proviso to the Ist section of the act of 1839, relative to the 
establishment of toll bridges &c., any person may establish a private 
bridge, but it must be limited to his own use. . 1b. 
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BRIDGES—continvxp. 

5. A court «f equity will grant a perpetual injunction to restrain the owner 
of a private bridge from permitting travellers &c., suliject to the payment 
of toll at an established bridge, to pass over his bridge, in violation of 
the rights of the proprietor of the established bridge, and deeree to the 
latter a pecuniary recompense fur the lusses thereby sustained. Ib. 


CASE—ACTION ON. 

1. In an action fur wrongfully and vexatiously suing out an ancillary at- 
tachment, a fraudulent assignment, made by the debtor three days after- 
wards, cannot justify the defendant, unless the fraudulent intent on the 
part of the debtor existed at the time the attael ment issued.— Donnell v. 
Jones. et al. 689 

2. An action to recover damages for overflowing a mi!] is local, and must 
be instituted in a court of the State in which the property is situated. 
Heard v. Ingerso'l, . 780 


CHAMPERTY. 

1. A contract by which an attorney is to collect money for his elient, and 
for his services “to retain on the sums collected twenty per cent. or be 
paid two hundred dollars as he shali elect,” is void for champerty.— £/- 

liot ¥. MeClelland, 206 

2. Where a client gives a note to his attorney for services to be rendered in 
a certain suit, and at the same time executes an instrument by which 
he agrees to allow him one half the damages that may be recovered, the 
note and agreement furm but one contract, and both are champertous 
and void.— Dumas v. Smih, 305. 


CHANCERY. 

1. A court of chancery will entertain a bill filed for the discovery of as- 
sets, which an administrator has failed to return in his inventery, and 
having junsdiction for that purpose, should go on and close the adminis- 
tration.— Wilson § Wife et als. v. Crook et-al., Adm’ rs, 59 

.2. A court of chancery will not specifically enforce a contract or agreement 
founded in mutual mistake, when it would materially affvct the rights 
of the defendunt.— James et al. v. The Bank of the Siate of Ala. 69 

3. Equity looks rather to the spirit and intention of the parties than to the 
words in which a contract or agreement is expressed, and will give such 
construction to it as is consistent with that intent and the equity of the 
case. Ib. 

4. Where. the jurisdiction of the Orphans’ Court in the grant of adminis- 
tration has rightfully attached, its action is not void, and a court cf 

. chancery cannot, in a collateral proceeding, go behind it for the purpose 
of enquiring whether the Ictters were preperly or improperly granted.— 
S.uvage, Adm’r, v. Benham Adm’r, et als. 119 

5, The interest of the survivor in his deceased partner’s share of real es- 
tate held in the name of the firma, is equitable merely, and one who pur- 
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“CHANCERY—continvep. 

chases it under a judzment and execution at law against the survivor, 
acquires no such title as a court of equity will enforce.—Lang’s Heirs 
v. Waring, Survivor, 
. When a tenant for life has conveyed the slaves absolutely to different 
persons, who clain the entire title and deny that of the remainder-men, 
a court of equity will interpose and secure to them the future enjoyment 
of their rights. —Lyde et als. v. Tuylor el als. 

. W.S. sold 160 acres of land to J.S and agreed to deliver possession and 

execute title on a certain day upon the payment of the purchase money, 
but'before the day arrived W.S. died, whereupon bis widow continued 
to occupy and cultivate 47 acres of the premises for several years ond 

On a bill filed by J.S. and P. his 
intermediate assignee, against the heirs and administrators of W. S., to 
enjvin the collection of the parchase money, for a specific execution of 
the contract, so far as it could be performed, for an account of rents, and 
for an abatement of the price contracted to be paid, because of the dower 
incumbrance— Held— 

1. That J. S. cannot be allowed a gross sum as the supposed present 
value of the dower interest, but should be relieved from the payment 
of one-third the value of the land at the time of the contract until the 
death of the dowress, on his securing its ultimate payment, without 
interest, by a lien on the land. 

2. That if the widow occupied and cultivated only that portion of the 
land which was afterwards assigned her as dower, no compensation 
should be allowed the vendee for rent, since the interest on the value 
of such portion would be a set-off against the dower.—Springle’s 
H-irs and Adm’rs v. Shields § Pauliing, 

The purchase by an administrator at his own sale, to be valid, must be 

If it appear that he purchased the property at Jess 

than its value, bas never accounted for the proceeds, and is insolvent, a 

court of chancery will set aside the sale not only as against him, but as 

against purchasers under him with notice —MeCarinry et als. v. Cal- 


until her dower was assigned her. 


fair and bona fide. 


. If a tender be made in the bill of a jadgment creditor to redeem the 
lands of his debtor, it is sufficient to authorise a court of equity to decree 
the redemption, although no tender was made before the filing of the bill; 
but in such case should the defendant concede the complainant’s right to 
redeem, the court, in the exercise of a sound discretion, would scarcely 
fail to tax the latter with the costs.—Freeman & Wurren ¥. Jordan, 500 

10. Where the action of the court is necessary to ascertain what sum is to 

be paid, an offer by the complainant to pay such sum as the chancellor 
may decree, and to. bring the same into court, ix sufficient to entitle him 


11. Where a father, intending to provide a support and maintenance for 
his daughter, then the wife uf an improvident husband, instructs an at- 
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CHANCERY—contixvep. 
torney, so to draft a deed as to secure the property to her sole and sepa- 
rate use, which, however, by mistaka or accident he fails to accomplish, 
@ court of equity will reform the deed as against judgment creditors of 
the husband, who have caused executions to be levied on the property. 





Stone, Trustee, v: Hale ct al. 557 
12, Equity will not impute laches to a party seeking the correction of an 
alleged mistake, until after its discovery. Ib. 


13. Where the trustee named in a deed holds the naked legal title, without 
any beneficial interest in the property, the ccstui que (rust is the proper 
party to apply to a court of equity for the correction of an alleged mis- 
take in the drawing of the deed; and a bill filed for that purpose by the 
trustee alone, is wanting in equity and should be dismissed. Ib. 

14. A court of equity will grant a perpetual injunction to restrain the 
owner of a private bridge from permitting travellers &c., subject to the 
payment of toll at an established bridge, to pass over his bridge, in vio- 

. lation of the rights of the proprietor of the established bridge, and de- 
cree to the latter a pecuniary recompense for the losses thereby sus- 
tained.— Harrell §& Croft v. Ellsworth et als. 576 

15. Where two join in a bill as complainants, both must have an interest 
in the subject matter in controversy, and both be entitled to relief, other- 
wise the bill will be dismissed.— Moore et al. v. Moore et als. 631 

16. A court of equity will interfere and open a stated account between a 
principal and his agent, where it is shown that the former is of a weak 
and confiding mind, and that undue advantage has been taken of him. 
Rembert § Hale, Adm'rs, v. Brown, 667 

17. A court of equity will not relieve against a judgment at law, where the 
relief sought is predicated on a defence equally available at law, unless 
some special ground is shown for its interference.—Foster v. The State 
Bank, 672 

18. Where a party has availed himself i in a court of law of a defence, which 
may be properly tried in that court, and failed for want of proof, he can- 
not retry the same matter in @ court of equity, without showing some 
specia] ground for its interference.— Powell y. Stewart et al. 719 

19. Mutual accounts between the parties, if they are not complicated, do 
not furnish a sufficient ground for overhauling a judgment at law,—more 
especially, when they have been submitted to, and passed upon by the 
common law court. Ib. 

20. A court of equity will not relieve against a judgment at law, on the 
ground, that a witness fur the defendant did not testify on the trial to 
material facts within his knowledge, and as to which he was not exam- 
ined, when, by the exercise of proper diligence, the defendant could have 
ascertained what the witness knew, in reference to the matters in contro- 
versy. 1b. 

21. Where a defendant at law desires a discovery from the plaintiff, he 

should file his bill, or exhibit interrogatories under the statute, whilst 
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CHANCERY—continvzEp. 
the cause is at issue. If without doing so, he takes the chance of success 
in a frial at law, he must abide its judgment, unless some other special 
ground of relief is shown, authorising a resort to a court of equity. Jb. 
22. The death of the original counsel employed in the defence of a cause, 
and the want of familiarity, on the part of the counsel that succeeds 
him, with the grounds of defence, do not furnish a sufficient reason for 
the interference of a court of equity with the judgment at law. Ib. 
23. Whether the power of compelling the husband, who has married a 
ward of the court, to execute a settlement, would be exercised by the 
courts of chancery, as organised in this State, to the same extent as in 
England—Quere ?—Chambers et als. v. Perry, 726 
24. In such case, the power of the court over the husband is exercised on 
the ground, that the marriage is a contempt, and before the husband can 
be relieved of it, the court will require him to make a proper settlement 
on the wife. ; Ib. 
25. The mere circumstance, that the guardian of a female ward derives his 
authority from a court of chancery, eannot reduce to a chose in action 
the ward’s interest in the property in his possession. Ib, 
=6. A court of equity will restrain the Orphans’ Court from proceeding in 
the final settlement of an estate, in cases where matters of purely equi- 
table cognizance are to be adjudicated, or where a discovery is neces- 
sary to ascertain facts, which cannot be established otherwise.—Horion, 
Adn’r, ¥. Moseley, Adm'r, 794 
27. The remedy in equity against the wife, to charge her separate estate 
with the payment of debts contracted by her jointly with her husband, 
is independent of the legal remedy against the husband, and may be re- 
sorted to, although such legal remedy bas not been exhausted.— Brad- 
ford §& Wife v. Greenway, Henry & Smith, 797 


CHANCERY PLEADING AND PRACTICE. 
1. If an answer contains a response to any one of the material allegations 
of the bill, it cannot be stricken from the file, but the complainant should 
except to it, if he deems it insufficient—May, Tindall et al. y. Wii- 
liams, 23 
2. Where in closing an administration in chancery, it is found necessary to 
sell the real estate for the payment of debts, the chancellor can order 
them to be sold, as near as may be, in the manner prescribed by statute 
fur sales in similar cases under an order of the Orphans Court.— Wilson 
& Wife et als. v. Crook et al., Adm'rs, 59 
3. It is not a good cause to strike an answer from the fie, that it omits the 
name of one of the defendants in the title of the case, nor that it is in- 
terlined in a material part, unless it appears that the interlineation was 
made after the answer was sworn to, or some other irregularity inter- 
vened.—-McLure et als. vy. Colclough et als. 89 
4. It is not enough that a defendant answers the charges of the bill lite- 
rally ; He must go further and confess or traverse the substance of each. 
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CHANCREY PLEADING AND PRACTICE--continvrp. 
Bat a general denial of a material allegation, although it might be held in- 
suffi :ient, if excepted to, cannot be regarded because of its insufficiency, 
as an admission of the truth of the allegation.— Savage, Adm’ x, v. Ben- 
ham, Adm’r, et als. 119 
5. Afcer a decree pro confesso, the party in contempt is not entitled to no- 
tice of the filing of interrogatories, nor is it necessary that they should 
remain on file ten days prior to the issuance of a commission.— Alikisson 
v. Attkisson, 256 
6. Where a party in a chancery suit proceeds to examine a witness, whom 
he knows to be interested, the deposition cannot be excluded at his in- 
stance on the sole =" incompetency of the witness.— Lye et 
aa v. Taylor et al 270 
. Where inquiries sto compensation ‘or damages do not involve much 
peterricr. of fa ‘or amounts, an issue of quantum damnificatus is not 
necessary, but the usual is to refer the matter to the register and 
master. —Springle's Heirs and Adni'rs ¥. Shields §- Paulling, 295 
8. Where the defendant in a bill which prays for a specific performance, 
or compensation, if it cannot be done, is called upon to produce his title 
and fails to do so, it is not error to grant the alternate relief. Ib. 
9. A Court of Chancery should seldom exercise proprio jure its discretion- 
ary power of dismissing a bill fur multifariousness, but should it do so, 
' and the bill be found liable to that objection, an appellate court cannot 
reverse the decree.—Fider et als. v. Davis et als. 418 
10. After a decree pro confvsso is regularly entered, the complainant under 
the tenth rule for the regulation of chancery practice, has the right to 
take testimony ex parte.—Jordan y. Jordan, by next friend, §:. 466 
11. In suits in chancery against non-residents, who have not submitted to 
the jurisdiction of the court, the bond required by the statute must be 
executed, otherwise @ or them cannot be sustained.— Row- 
land et al. v. Day, © 681 
12. Where, after a bill Nidebtinpndes, &@ commission issues to take the 
answer of a non-resident deféndant then in default, and the defendant 
answers generally, without specifying whether it is to the original or 
amended bi], or to both, it willbe intended that the answer is to the 
bill in the conditiva i a -which it was at the time the commission issued, 
and the previous defaalt consequéntly must be considered as cured.— 
Hanson § Moore v. Patterson et al. 738 
13, Where the record fails to show, either by recitals in the decree or other- 
wise, that publication was made in the mode pointed out in the 40th 
Rule of Chancery Practice, a mere statement in the decree, that publica- 
tion was made “in the terms of the law,”’ is ineufficient to sustain a de- 
cree pro confesso against a non-resident defendant. Ib. 
14. Where the bill alleges that certain judgments, against which it secks 
relief, have been fully paid off and satisfied by the transfer of land cluims 
On a company ia the State of Texas to the duly authorised agent of the 
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CHANCERY PLEADING AND PRACTICE—continvzp. 
plaintiff, and the answer, admitting the transfer, insists that the agent 
was only authorised to-receive good and valid claims, and that. those 
transfered were not of that character, but were fraudulent, &c., the 
matter thus set up is irresponsive to the allegation and must be proved. Jb. 
15. 1f a non-resident defendant files his answer and submits to the juris- 
diction of the court, the complainant will not be required to execute a 
refunding bond. 1b. 
16. A bill of discovery is demurrable, if it fail to set forth with sufficient 
certainty the part’cular matter, of which the discovery is sought, or to 
show that the answer of the defendantis essential, and that he is capa- 
ble of making the discovery needed.—Hurion, Adm’r, v. Moseley, 
Adn'r, a" t 794 
17. Where the annual proceeds of the separate estate of a married woman 
are insufficient to discharge, within a reasonable time, a debt with which 
such estate is chargeable, the chancellor may propetiy decree a sale of 
the property itself.— Bradford § Wife v. Greenway, Henry § Smith, 797 
See Deposrrions, 3, 4, 5, 6. 
Evipence, 3. 
IxJuNcTION. 
MULTIFARIOUSNESS. 


CHOSE IN ACTION. 

1. Personal property ofa female ward in the possession of her guardian 
is not a chose in action, but property in the possession of the ward, and, 
on‘her marriage, vests, co instanti, in the husband.-—Chambers ei als. v. 
Perry, : 726 

2. The fact, that personal property is held by a guardian, in common for 
several wards, does not reduce the interest of each to a chose in action, 
but as to each it is regurded as property in possession. Ib. 

8. The mere circumstance, that the guardian of a female ward derives his 
authority from a court of chancery, cannot reduce to a chose in action 
the ward’s interest in the property in his possession. | Ib. 


CLERK AND DEPUTY. 

' |. A writ of error bond without security does not operate as a supersedeas 
of the judgment, and in taking such bond, the clerk commits tio such 
breach of duty as will support am action against him.— Williams v. 
Hart, 102 

2. A defendant, for the purpose of superseding the judgment against him, 
tendered to the clerk sufficient security. The clerk allowed the bond to 
be signed iu b!ank, with the understanding that he might afterwards fill 
it up, but before it was filled up, the sureties revoked the authority.— 
the clerk, however, under the advice of counsel, proceeded to fill up the 
bond and certified it as a valid bond to the Supreme Court, where the 
judgment was affirmed against the defendant and his sureties, with ten 

per cent. damages. The euceties thereupon fi'ed o bill against che pluin- 
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CLERK AND DEPUTY—conrinvzp. 
tiff and cletk to relieve themselves from the judgment, and obtained a 
decree for a perpetual injunction: Held—That the clerk is liable to the 
plaintiff for the amount of the original judgment, with interes‘, and for 
such necessary costs as the plaintiff is in good faith expended in defending 
against the chancery euit. Tb. 
3. Whether the clerk is liable for the ten per cent. damages to which the 
plaintiff would have been entitled on the affirmance of the judgment io 
the Sapreme Court had the bond been valid—Quers? Tb. 
4. A final judgment in favor of a defendant in attachment, unless super- 
ceded by writ of error or appeal, discharges the lien of the attachment, 
and if the sheriff, having sold and retained in his hands the proceeds of 
the goods attached, afterwards and without notice pays them over to the 
defendant, he is not liable, notwithstanding the plaintiff may subse- 
quently sue out a writ of error, procure a reversal of the judgment, and 
ultimately obtain a judgmentin his favor.—Sherrod, cl k, v. Davis, sh’ ff, 312 
5. A deputy clerk in this State is liable to his principal alone for a default 
committed, whilst acting within the scope of his duties and in the name 
of his principal.—Snedicor v. Davis, 472 
See Limiration—Srartute oF, 3, 4. 
Sorertes, 5, 6. 


COMMISSIONERS’ COURT. 

1. Where by an act of the Legislature it is made lawful for the commis- 
sioners’ court of roads and revenue to impose such tax, in addition to that 
levied fur county purposes, as may be necessary to pay such sum of mo- 
ney as commissioners appointed to contract for the erection of county 
buildings had, in the discharge of that duty, rendered themselves liable 
to pay, the latter have a legal right to require said court to levy and col- 
lect a tax sufficient to discharge any liability that they may have thus 
incurred. The words “it shall be lawful,” when used in a statute, are 
peremptory, in those cases in which the public or individuals have a right 
de jure, that the powers confered shall be exercised.— Tarver vy. The 
Comm'rs’ Ct. of Tallupoosa, 527 


COMMISSION MERCHANTS. 

1. A charge by a commission merchant of five per cent., in addition to lega) 
interest, for accepting dnd advancing the money to pay bills or drafts 
drawn on him by his customers, if intended merely as a fair compensa- 
tion for the risk, trouble, and expense incurred, is not usurious; but 
whether such charge is so intended, or whether it is designed as a cover 
for usury, is a question for the determination of the jury —Brown v. 
Harrison §; Robinson, 774 

2. In such case, proof of a custom among commission merchants in the 
place in which the business is conducted, to charge the same rate of 
commission, is admissible to show the implied agreement between the 
parties, and the reasonableness of the charge, as a compensation for the 
tisk, trouble, and expense incurred. Ib. 
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CONSIDERATION. 

1. In a suit against a third person by the grantec in a deed of trust to re- 
cover the property conveyed, it is not necessary to prove the considera- 
tion of the deed, until tle defendant has shown that he claims as a pur- 
chaser from or creditor of the grantor.—Pennington v. Woodall, 685 

2. Ifa security in good faith assumes the payment of the debt, on which 
he is liable, it is a valid consideration for a deed of trust executed to him 
by his principal. Ib. 


CONSTITUTIONAL LAW. 

1, A party toa suit is not compelled to employ counsel to conduct it, but 
has the constitutional right to appear in propria persona.—May, Tin- 
dall et al. v. Williams, 23 

2. The proviso to the eighth section of the act of the 14th Dec. 1819, rela- 
tive to the alternation of the Judges of the Circuit Courts, is directory 
merely and does not deprive them of the power to hold successive courts 
in any one or more of the counties of their respective circuits.— Sprad- 
ling § Thomas v. Siate, 440 

3. The provision in the Constitution of the United States, relative to the 
right of trial by jury, is restrictive upon the General Government only, 
and dves not apply to the States of the Union.—Boring et al. v. Wii- 
liams, Treas’r, 510 

4. It is competent for the Legislature to create an office, not specially pro- 
vided for in the Constitution, and subject the incumbent to a trial for his 
defaults without the intervention of a jury. In such case, the right of 
trial by jury never existed, and hence no constitutivnal provision is 
thereby violated. Jb. 


CONTRACT AND AGREEMENT. 
1. The agreement of a father, in consideration of natural love and affection 

merely, to permit a minor son, who continues under the paternal rouf 

as a member of the family, to cultivate a crop and receive its proceeds, is 

revocable by him at any time, before the crop is gathered and disposed 

of by the son.—Séovall v. Johnson, 14 
2. Where two slaves are hired for a year ata gross sum, the contract is 
entire, and its entire fulfilment a condition precedent to its enforcement: 
1f therefore the owner take one of them from the service of the hirer 
before the expiration of the term, without his consent, he cannot re- 
cover any part of the price contracted to be paid.—Néesbit et al. v. 
Drew, 379 
A provision in a contract fur the hire of slaves that the owner shall 
«“ deduct or account fur all time lost by sickness or otherwise,” being evi- 
dently intended for the benefit of the hirer, must be so construed as to 
effect that intent, and the term otherwise be taken to refer to death or 
other cause, unmixed with the fault of either party, by which the slaves 
are rendered incapable of perfurming the expected service. db. 
4. Where slaves are hired to work at a saw-mill, it is not a breach of the 


eo. 
~ 
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CONTRAOT AND AGREEMENT—continvep. 


_ contract to employ them in rafting saw logs down an adjacent river, that 
- being at the time of the hiring and long before, a part of the ordinary 
_ labor performed by the hands atsaid mill. Ib. 


5. D. and L. entered into a contract, by which the former, im consideration 


of $400, agreed to hire to the latter for a year certain slaves, and to su- 
perintend them as an overseer, and work as a laborer. Soon after D. 
had delivered the slaves and entered on the performance of his contract, 
L, for good and sufficient cause, discharged him from his service. D., 
when he left, carried the slaves off with him, and L. with another went 
in pursuit and retook the slaves, whereupon D. sued them in trespass :— 
Held—lst. That the contract vested the title to the slaves in L. ; and 


_ although the hiring of the slaves and of D. as an overseer was an entire 


contract, L.’s title to the slaves was not divested by the discharge of D, 
from his service. 2d. That D. having no right to take the slaves, L. was 


_ not guilty of a trespass in peaceably reclaiming the possession.—Leaird 


v. Davis, © 448 


6. The construction and interpretation of a contract, as well as its validity, 


must be governed by the law of the place where the contract is ssade.— 
Peake v. Yeldeil, 636 


7. J. 8. exeeuted to W. S. a deed of gift of all his property, both real and 


* 


personal, aud W. S., at the same time, executed to J. S.a bond, condi- 
tioned that he would let him retain possession of the property during his 
life and the life of his wife, or until ue should think proper to make a di- 
vision of said property among his children. J.S., subsequently, whilst 


-living in the State of Missouri, made a deed of gift of a portion of the pro- 


perty, consisting of slaves, to one of his daughters and her husband, who 

at the same time executed a bond, binding themselves to hire said slayes 

to him during his life and the life of his wife. H-ld~ 

1. That the deed of gift from J. S. to W. S., and the bond from W. S. to 
J.5S., constitute parts of one and the same transaction, and must be 
construed together in ascertaining the intention of the parties, 

2. That thus construed, it is clear, that J. S. intended to reserve to him- 
self a Jife estate in the property, with power to defeat the title of W. 
S., at any time, by a division of it among his children. 


8. That there is no such repagnance between the deed, and the pow- 


er reserved in the condition of the bond, as will render the condition 
void, and vest the title to the property absolutely in W. S. 

4. That the power reserved to J.S,, there being no mode pointed out for 
its execution, could be executed by deed, with a stipulation that 
his donee should allow him to retain the possession during his life. 


_5. That an absolute sale of the property to W. S, made subsequently to 


the execution of the deed by J.S., to his daughter and her husband, 
could not defeat their rights, although such sale was founded on yalu- 
able consideration.—S/rong’s Ex’rs y. Brewer, 706 
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CONTRACT AND AGREEMENT—continuzp. 

8. A contract, by which the owner of a farm agrees to give to his overseer 
a portion of the products for his services, creates between them a tenancy 
in common in! the products.—Sirother’s Adm’r v. Butler, 733 
See Cuamperry, 1, 2. - 


CORONERS. 

1. The penalties to which coroners are subjected by the act of 1833, for 
defaults in the execution of process, may be recovered in the summary 
mode pointed out by the act of 1807. The latter act, so far as it pre- 
scribes the remedy and mode of proceeding, is not repealed by the for- 
mer.— Patterson v. Gaston, 223 


CORPORATION. 

1. The notice issued at the instance of a Bank against its debtor, ufter it 
has served the purpose of bringing him into court, may be treated as a 
declaration, to which the defendant may either demur or plead.—Jemi- 
son v. P. $M. Bank of Mobile, 754 

2. On the motion of a Bank fur judgment against its debtor,.the certificate 
required by statute, that the debt is bona fide the property of the Bank, 
is intended merely to give the court jurisdiction, and cannot cure a defect 
in the notice. Ib. 

3. In summary proceedings in derogation of the common law, the record 
must show affirmatively and clearly every fact necessary to entitle they 
party to the remedy which he claims. Ib. 

4. The acts of the 13th February 1843, for the final settlement of the affairs 
of the Planters and Merchants Bank of Mobile, and of the 24th January 
1845, amendatory thereof, are public acts, and will be judicially noticed, 
thouzh not specially pleaded. Ib. 

5. The acts above refered to not having reserved to the Bank the power to 
sue, after the forfeiture of.its charter, but having vested it, first in commis- 
sioners and then in trustees, to be by them exercised in the name of the 
Bank, a notice in its name against one of its debtors, which fails to show 
that the proceeding is instituted by direction, or for the use of the. trus- 
tees, is bad on demurrer. Ib. 

6, After the charter of.a corporation is declared forfeited, it can do no act, 
by which rights can be acquired, nor can it maintain a suit to enforce 
those acquired during the continuance of the charter, unless its power 
and capacity for that purpose is continued by statute, after its existence 
as a corporation is ended.—Saltmarsh v. P. & M. Bank of Mobile, 761 

7. Under the powers confered by the Acts of the 13th February 1843, for 
the final settlement of the affairs of The Planters and Merchants Bank of 
Mobile, and of the 24th January 1845, amendatory thereof, the trustees 
appointed.by virtue of the latter act may lawfully enter into a contract 
with a third person, without the-consent of the debtor, to secure the pay- 
ment of a doubtful debt due to the Bank, and transfer the debt for thas 


purpose to such.third person... ib. 
55» 
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CORPORA TION—continvsp. 

8. A contract, by which the endorsce of a valid bill or other choge in action 
assigns it in exchange for a debt of less amount, is not ysurious, unless 
intended asa device to evade the statute ; nor tan such a transaetion in 
legal parlance be considercd a diseount of the bill. Ib. 


COSTS. ' 

l. In civil actions, the party in whose favor judgment is rendered, except 
in cases where the law otherwise provides, is entitled to his eosts.— 
Ijams & Carr v. Rice, use §. 404 

2. The statute (Clay's Dig. 316, 3 25,) whieh declares that “in all actions 
to recover damages for torts, the plaintiff shall recover no more costs 
than damages, where such damages do not exceed five dollars,” does not 
authorise the eourt in such ease to render judgment against him for the 
residue of the eosts.—IJvey v. McQueen, 408 


COUNTY COURT, JUDGE OF. 

1, The power of a Judge of the County Court to accey.t and approve the 
bond of a sheriff is derived from and defined by law. The validity of 
his official acts, therefore, cannot be affected by his neg'igence or mistake 
in the performance of an act not within the scope of his official duties. 
—McLure et als. y. Colclough et ais. &9 


Wovrt, cuaRrce or. 

1. An instruction to the jury, that an unequal distribution of property by 
a testator amongst his next of kin is no legal reason for considering it 
an irrational act, is the assertion of a correct legal proposition, an¢@ can- 
not. be regarded as precluding them, in making up their verdiet, from a 
consideration of the character of the will, in connection with the other 
evidence.— Coleman vy. Robertson's Ex’rs, 84 

2. A charge to the jury, that if they believed “that from the weakness of 
mind of the deceased, undue influence had been practiced on him, then 
the will was not valid,” cannot be regarded as asserting the proposition 
that undue influence, unconnected with weakness of mind, is no objec- 
tion to its validity. Ib. 

3. A charge to the jury that they have a right to draw an inference, which 
is opposed to all the testimony, is erroneous.— Carry v. Hughis, 388 

4. If a deed of assignment is not fraudulent on its faee,a charge, which af- 
firms that proof of its execution and due registration and of the bona 

fides of the debts secured by it raises the presumptiun that it is not 
fraudulent in fact, is not erroneous. Such a charge is in effeet but an af- 
firmance that it is not fraudulent on its face.— Te Governor, use §. v. 
Campbell et als. 566 


COURT AND JURY, PROVINCE. OF. 
1. Where on the trial of an ejectment, it is: shown that one, upon whose 
mere presumptive title the plaintiff relies, left the possessivn’of the laud, 
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COURT AND JURY—conrinvep. 
the question whether or not he left it animo revertendi is for the consid- 
eration of the jury, but the court may decide, whether or not, from the 
facts of the case, such a question arises.—MecCall v. Doe ex dem. 
Pryor, 533 
2. Itis the duty of the court, when requested, to expound any written in- 
strument, that is in evidence before the jury, and a refusal to do so is 
erroneous.— Long v. Rogers, 540 
3. The intent, with which a child under twelve years of age is forcibly ta- 
ken from its. parent, is a fact to be infered from the evidence, and falls 
within the exclusive province of the jury —~Oliver v. The State, 588 
4. Whether or not there has been a delivery of a chattel is nota conclusion 
of law, but a question of fact to be determined by the jury.— Thomas v. 
Degraffenreid, 603 
5. The court cannot pass upon the effect of the testimony, when the ques- 
tion to be determined is whether or not an act was done with a fraudu- 
lent intent. Tb. 
6. It is the peculiar province of the court to construe written instruments 
and to declure their legal effect.—Kidd § Co. v. Cromwell, Haight & 
Co. ° 648 


COURT, SUPREME. 

1, This court, upon reversing the decree of the chancellor in favor of the 
complainant and dismissing the bill, will dismiss it without prejudice, 
where the justice and equity of the case@hay seem to require it.—Lang's 
Heirs vy. Waring, 145 

2. The power to dismiss a writ of error, unless the plaintiff will refund the 
money which he has collected on the juigment complained of, is discre- 
tionary, and will not be exercised where the money has been paid with- 
out compulsion, and the defendant in no aspect of the case can be in- 
jared. —McCreliss’ D'st. v. Hinkle, adm. 459 

3. Where objection is made to the admission of evidence on specific grounds 
stated by the party, this court will only examine those, to which the at- 
tention of the primary court was directed.— Walker v. Blassingame, 810 

. See Arrinmaxce on Certiricats, 1, 2. 


‘CRIMINAL LAW. 

‘1. A juror, whose sole property in slaves consists of an undistributed share 
in an estate composed of slaves, is not a slaveholder within the contem- 
plation of the statute, and is incompetent to sit as such on the trial of a 


slave fur a capital offsnce.—Spénce, a slave, v. The State, 192 
2. Ou the trial of a slave for a capital offence, the master is a competent 
witness for him. Ib. 


3. Where it is shown that a slave was arrested, tied, and left by his master 
in charge of a third person, to whom he immediately after made a con- 
fession, proof that the master “had always been in the habit of tying 
his slaves, when they were charged wi h any matter, and whipping them 
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till they confessed the truth, and that he had frequently treated the pri- 
soner in the same way,” is competent, and should be considered by the 
court in determining whether the confession was induced by the influence 
of hope or fear. Ib. 
4, The magistrate, before whom one charged with a criminal offence is 
brought for examination, being required by the statute to reduce the tes- 
timony to writing, the legal presumption is that he has done his duty, 
and parol proof of what a deceased witness swore on such examination 
is inadmissible, unless this presumption is rebutted, or the absence of the 
wrilten evidence otherwise accounted for.— Davis v. The Siale, Ald 
5. Where death is caused by a wound received, the person who inflicts it 
is responsible for its consequences, although the deceased might have 
recovered by the exercise of more care and prudence.—Mc Allister v. The 
Slate, 434 
6. The law will justify the taking of-life, when necessary to prevent the 
commission of a felony, but not to prevent the commission of a mere 
trespass on the person or property of anotl:er.— Oliver v. The State, 588 
7. The necessity that will justify the taking of life need not be actual, but 
the circdmstances must be such as to impress the mind of the slayer 
with the reasonable belief that such necessity is impending. Ib. 
. Whether the circumstances are such. as to create a reasonable belief in 
e mind of the slayer that a necessity exists for taking the life of an- 
other, is a question for the jury, in the solution of which they may con- 
sider the condition of both ies. Ib. 
9. If an act, amounting to manslaughter, be voluntarily committed, the 
statute, without regard to the circumstances of provocation, fixes the 
grade of the offence, and pronounces it manslaughter in the first de- 
gree. Tb. 
10. Where a party, without necessity, kills another with a deadly weapon, 
the law, in the absence of proof. to show that it was accidental, will 
imply that the act was voluntarily done. Ib. 
See Error, 5. 
Eviwence, 11, 12, 13, 15, 16, 17, 18, 25, 26, 30, 31, 32, 33, 34, 52, 59, 
74, 75, 76, 77. 
InpICTMENT. 
Insaniry.. 
Verpicr. 


DAMAGES, ; 

1. In an action for wrongfully and vexatiously suing out an ancillary at- 
tachment, the costs incurred in defending the original suit constitute no 
part of the plaintiff’s damages.— White v. Wyley, 167 

2. If the holder of a promissory note, after suing out a writ agains! the 
maker and procuring thereon a return of non est, under a mistake as to 
his legal rights, sues out an attachment against the endorser, in an action 
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DAMAGES—continuep. 
for wrongfully and vexatiously suing out this latter process, the proceed- 
ings against the maker are admissible in evidence in mitigation of dam- 
ages. 1b. 

3. In an action of trespass quare clausum fregil, exemplary damages may 
be given, where the tortious act is attended with circumstances of aggra- 
vation.— Milehell et al. v. Billingsley, 391 

4, Under a declaration, which avers the wrongful and vexatious suing out 
of an attachment and the seizore of the goods of the plaintiffs, whereby 
they have lost the advantage and benefit of their business as merchants, 
been forced fo abandon the same, and been “wholly ruined in their cir- 
cumstances,” &c., the plaintiffs may recover the actual injury done to 
the goods by their seizure under the attachment.— Donnell v. Jones et 
al. 689 

5. In cases where malice is the gist of the action, and vindictive damages 
recoverable, fees paid to counsel in def-nding against the wrongful act 
of the defendant, if reasonable and necessarily incurred, may be proved 
and considered by the jury in the assessment of damages.— Marshall v. 
Betner, 832 

See Crier, &c. 3. 


DEBT, ACTION OF. 

1, Debt on a promissory note may be joined in the same action with de 
on bond.— Barclay v. Moore, 6 
2. The assignee of a promissory note, being allowed by the statute to main- 
tain such suit as the payee could have done, may bring an actin of debt 
on itin his own name. _ db. 


DEBTOR AND CREDITOR, 

1. A sale of goods by an insolvent debtor ona credit, with a reservation to 
the vendee of the right to rescind the contract on a specified day, is in- 
consistent with a fair, honest and absolute disposition of his property, 
and is subject to be defeated by the levy of an attachment on the goods, 
at the instance of a creditor of the vendor, at any time before the pur- 
chase money is paid, and the vendee has elected whether he will re- 
scind or affirm the contract.— West, Oliver & Co. vy. Snodgrass, 549 

2. Until the creditor shows a judgment or execution, he is not in a condi- 
tion to question the validity of a deed of trust executed by the grantor. 
Pennington y. Woodall, 685 
See Deeps or Trust. 


DEEDS AND COVENANTS. 

1, J.C. conveyed by deed to his son W.C. certain slaves, with the under- 
standing that at the death of J. C. he should divide them equally with 
his sister, who was then the wife of S.H. J.C. having died, the son 
elaimed the slaves absolutely until his own death, after which S. H., on 
valuable consideration, sold and released to the distributees of W. C.’s 
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DEEDS AND COVENANTS—cosminvuzp. 

extate “all the right, title, claim, interest and demand,” which he “then 

had or might thereafter recover in and to the goods and chattels, rights 

and eredite, lands and tenements of W. C. or J. C. deceased.” Held, 

1, That the deed of S. H. embraces the claim of bis wife to the slaves— 
it not appearing that he had any other claim or demand against the 
estate of W. C. at the time of its execution. 

2. Phat S. H.is estopped from questioning the validity of his deed, and 
cannot therefore be joined as a co-complainant with his wife in a bill 
to recover her portion of the slaves.— Hamilton. & Wife v. Clements’ 
Adm'rs et als. 203 

2. A covenant entered into between one of the heirs at Jaw of a testator, 
to whom he bas devised the greater part of his estate, and the other 
heirs, by which, in consideration that the latter would withdraw all cp- 
position to the admission of the will to prubate, the devisee covenants 
and agrees, that they shall be entitled toa full and equal participation 
in the eatate, as if the testator had died intestate, and that the estate 
shall be divided equally, and precisely as if he had so died, not only es- 

tops him from asserting his title as devisee, but passes to the heirs the 
same title they would bave taken had the testator died intestate. — Bean 

v. Welsh, 770 

3. In such case, a division, regularly made under an order of the Orphans’ 

urt, will vest in the heirs severally such portiun of the estate, as may 
respectively assigned them. db. 

See Detiviry, 1, 2, 

Pieapine at Law, 3, 4, 5. 
Power, Exscvtion or, 1. 


DEEDS, REGISTRY OF. 
1, Where a deed of gift of. slaves, with suesmiion ofa remainder, is exe- 
cuted in another State, and the slaves are brought into this, a record of 
_ the deed is not necessary to protect the remainder, The second section 
of the statate of frauds applies only to deeds made and executed i in this 
State.—Lyde et als. v. Taylor et als. 270 


DEEDS OF TRUST. 

1, J. by deed conveyed certain lands to a trustee to indemnify his securi- 
ties on a debt due to the Bank, and subsequently availed himself of the 
benefit of the bankrupt act. Pending the application and before his 
final discharge in bankruptcy, R., having recovered a judgment and sued 
out execution against him, paid the debt due to the Bank, and procured 
a sale of the lands under and pursuant to.the deed of trust, at which sale 
she became the purchaser. Held— 
1st. That the execution, issued on the judgment in favor of R., was void- 

able merely, and was sufficient until avoided to entitle her under the 
statute (Clay’s Dig. 256, 2 6,) to discharge the debt secured by the 
deed of trust, and have the lands sold under it for her use and benefit. 
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DEEDS OF TRUST—continvgp. 
2d. That such sale vested in the purchaser both the legal and equitable 
title to the lands — Roden et als. v. Jaco, 344 
2. Ina suit against a third person by the grantee in a deed of trust to re- 
cover the property conveyed, it is not necessary to prove the considera- 
tion of the deed, until the defendant has shown that he claims as a pur- 
chaser from or creditor of the granter.—Pcnningion v. Woodall, 685 
3. Until the creditor shows a judgment or execution, he is not in a condi- 
tion to question the validity of a deed uf trust executed by the grantor. Ib. 
4. If a security in good faith assumes the payment of the debt, on which 
he is liable, it is a valid consideration for a deed of trust executed to him 
by his principal. Ib. 
5. The validity of a deed of trust is not-affeeted by the fact that one of the 
items, of which the debt secured is composed, consisted of usurious in- 
terest, whish the creditor bad in good faith been compelled to pay to a 
third person, for the purpose of replacing money, that the grantor had 
borrowed from him and failed to return. Ib. 
6. Ifa deed of trust is intentionally made to secure to the creditor a larger 
amount than is justly due to him, it renders the deed void, but a miscal- 
culation, mistake, or unintentional errer will not vitiate #. Ib. 


DELIVERY. 

1. An actual delivery of a deed is not essential. A delivery good in] 
may be made by mere words, or by such words and actions as indica 
an intention that the deed shall be considered as executed.— McClure e/ 
als. v. Colclough et als. 89 

2. The delivery of a bond or note to the party in whom resides the benefi- 
cial interest is sufficient, notwifhstanding the Jegal title is vested in an- 
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other.—Sykes, Ex’r Sc. v. Lewis, use §c. 261 
3. Delivery is essential to the validity of a parol gift of personal property. 

Thomas v. Degrafienreid, 603 
4. Whether or not there has been a delivery of a chattel is not a conclusion 

of law, but a question of fact to be determined by the jury. Ib. 
DEMAND. 


- 1. In an action against the owner to recover the reward prescribed by 
statute for apprehending and carrying a runaway slave before a justice, 
ne previous demand need be proven.— Drew v. Ricks, 25 


DEMURRER. 
1. In an action on a bond, a general demurrer will not lie for surplusage, 
argamentativeness, or duplicity in the assignment of tie breach.— Gar- 
- nett v. Yoe, 74 


DEPOSITIONS. 

1. A deposition taken without notice to the opposite party and without his 
attendance or cross-examination of the witness, is not admissible as evi- 
dence for him.—Garneli x. Yoe, 74 
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DEPOSITIONS—continvED. 

2. Where the caption of a deposition begins thus—“ Pursuant to the an- 
nexed commission to me directed, I have caused T. P., the witness, to 
come before me, a justice of the peace,” &c. and at the conclusion of the 
deposition the answers are certified as sworn to “before me, a justice of 
the peace,” the words “justice of the peace” are to be regarded as des- 
criptive of the person merely, and not as designating the character in 
whieh the commissioner aeted.—Grifin v. Isbell, 184 

3. It is not a good ground for supprevsing g deposition, that it was taken 
on the first day of the term, to which the commission was returnable— 
the cause in which it was taken not having at the time been called for 
trial.—Jordan v. Jordan, by next friend, fc. 466 

4, The practice, where the testimony of several witnesses is the same, of 
including the answers of all in one, instead of taking down the answer of 
each separately, is one of doubtful propriety: But depositions should 
not be suppressed on that account at the hearing of the cause, where the 
testimony has been published, and the party who makes the objection, 
having been in default, is let in to defend and on leave granted proceeds, 
without noticing the objection, to cross-examine the witnesses. Ib. 

5. A deposition taken in a chancery suit should not be suppressed on ac- 
count of the incompetency of the commissioner, when the party object- 
ing, although previously aware cf the objection, makes it for the first 
time at the hearing.—(Per Parsons, J—Darean, C. J., dissenting.) Jb. 

. The brother of the next friend of the complainant, when such next 
friend has no interest in the subject matter of the suit, is competent to 
act as commissioner in taking testimony for the complainant.—(Per 
Darean, C. J.) 

See Caancery Pieapine anv Practice, 5. 


DETINUE. 

1. If a bailee, asserting no title in himself, in good faith restores the proper- 
ty to the bailor in accordance with the express or implied terms of the 
bailment, before he is notified that the true owner will look to him for 
it, no action can be maintained against him either for the property or its 
value.— Nelson v. Iverson, 216 


DIVORCE. 

1, Abandonment by the wife is nota good ground of divorce, where an 
unfounded charge of infidelity, made by the husband and never retracted, 
is the sole cause of the separation.— Hardin v. Hardin, 250 

2. In a divorce case the admissions or declarations of the defendant cannot 
be received in evidence to show a good ground for the divorce.—Jordan 
v. Jordan, by next friend, §. 466 


EJECTMENT AND TRESPASS TO TRY TITLE. 

1. A vendee of land, with no other title than that confered by the bond of 
his vendor, cannot necover in ejectment against one who has subse- 
quently acquired the legal title. — 7'xammell y. Simmons, 411 
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EJECTMENT, &c.—contTInvED. 

2. A vendor who retains the legal title and a lien for the purchase money 
has such an interest in the land as is the subject of mortgage, and a 
purchaser under a decree of foreclosure acquires, as against the vendor 
and his mortgagee, all the title which the vendor had. db. 

3 A prior possession of land, accompanied with acts of ownership, by one 
from whom the plaintiff deduces title, will authorise a recovery against 
@ defendant, who is afterwards found in possession without any claim or 
title to the premises.—M’ Call v. Doe ex dem. Pryor, 533 

‘4. Where one is shown to have been in the prior possession of land, exer- 

‘cising acts of ownership, and others are afterwards found in possession 
-of the same premises, the presumption, in the absence of evidence of 
an adverse claim, is that the possession of the latter is in subordination 
to that of the prior occupant. Jb. 

5. Where on the trial of an ejectment, it is shown that one, upon whose 
mere presumptive title the plaintiff relies, left the possession of the land, 
the question whether or not he left it animo revertendi is for the consid- 
eration of the jury, but the court may decide, whether or not, from the 
facts of the case, such a question arises. Ib. 

6. Where the question of the animus revertendi, arising upon the relin- 
quishment of the possession of Jand by the presumptive owner, appears 
not to have been made, but waived in the primary court, it will not be 
pronounced on in this court. I 

7. A prior possession of land, accompanied with acts of ownership, by 
one through whom the plaintiff deduces title, will authorise a recovery 
against a defendant, who is afterwards found in possession, without title 
or claim to the premises.— Cuz v. Davis, 714 

8. A judgment creates a lien on land, the legal title to which is held by the 
defendant, from the time it is rendered, and a title derived through 
it will prevail at law over that of a vendee, who at the date of the judg- 
ment held the complete equitable, and before the sale by the sheriff, has 
acquired the legal title of the defendant.—Sellers & Cook v. Hayes, 749 





ERROR. 
1. The rule that this court will not reverse in favor of the plaintiff below, 
when itis apparent from all the facts that he is not entitled to recover, 
does not apply to a case in which by the erroneous ruling of the court, 
he has been compelled to take a nonsuit before concluding the proof 
which he might have introduced.— Erwin, Myers & Co. v. Crowell, 227 
2. It is incumbent on the party excepting to set out so much of the proof 
as is necessary to show that a charge asked by him is not abstract.— 
Dent ¥. Portwood, 242 
3. If te-timony, some portion of which is legal, is objected to as a whole, it 
is not error to overrule the objection.—Price v. The Br. Bank at De- 
calur, 374 
4, This court cannot undertake to revise the decision of a primary court 
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ERROR—continvep. E 
upon a question of fact as to: whether or not a parol admission was made 
by the counsel in the progress of the trial. Ib. 

5. If the court in a criminal case improperly sets aside a competent juror 15 
at the instance of the accused, it is an error, of which he cannot be heard 
to eomplain.-- McAllister v. The State, 434 

6.. An objection to interrogatories as leading cannot be made for the first i 
time in this court, and such ebjection will be considered as waived, un- 
less the record shows that it was brought to the attention of the court 
below and the particular interrogatory, or portion of it objected to, epe- i 
cifically pointed out. A general. objection “to each interrogatory as li 
leading” is too. indefinite.—Jordan v. Jordan, by next friend, Fe. 466 

7. It.is the duty of the court to pay particular attention to every part of 
the testimony adduced during the progress of a trial, but where many 
witnesses are examined and the facts detailed by them are numerous, tle 
court commits no error if it charges the jury hypothetically, and r fuses 
to instruct them that there is no testimony tendiag to prove a particular 1 
fact.——Knor v. Fair, 503 

8. Where the question of the animus revertendi, arising upon the relin- 
quishment of the possession of land by the presumptive owner, appears 
not to have been made, but waived in the primary court, it will net be 
pronounced on in this court.—McCull v. Doe ex dem. Pryor, 533 ] 

‘ee. It is the duty of the court, when requested to expound any written in- 
strument, that is ia evidence before the jury, and'a refusal to do so is 
erroneous.— Long v. Rogers, 540 

10. A party cannot be heard to complain of an error which could not have 
operated to his prejudice.— The Governor, use §c. Campbell et als. 566 
11. If a-writ of error be not returned to the term to which it issued, but is 
abandoned, by the party afterwards suing out a new one returnable to 
a subsequent term, it becomes a nullity, and a certificate issued on it, 
pending the second writ, will not authorise an affirmance of the judg- 
ment.— Tardy v. Murry §; Durand, Ex'rs, §: 585 

12. Where a written instrument contains both legal and illegal evidence, 
the court. cannot to required to expunge. that which is illegal. If the 
court points out to the jury the illegal testimony and designates it in 
such a way that the jury can identify it, it is all that can be required. — 
Johnson v. The Siate, 618 

13. Where a witness, after testifying to a proposition made by him to the 
defendant at the request of the plaintiff, and the defendant’s reply, states 

- that the plaintiff also mentioned his reason fur making the proposition 
and requested him to communicate it to the defendant, which he did not 
do, this furnishes no sufficient ground for the exclusion of the evidence. 
If the defendant deems the reason material, it is his duty to elicit it by 
cross-examination of the witness.— Rose v. Thompson, 628 


14. Where the court gives an improper charge, but, before the jury retire, 
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corrects-it, and instructs them to disregard it, such charge furnishes no 
ground for the reversal of the judgment.— Donnell v. Jones et al. 689 
15. An error that does not operate to the injury of the party complaining 
furnishes no ground fur soversing the judgment.—Buhannun vy. Chap- 
man, Adm’r, 696 
16. The power to grant or refene's a-new trial is one of pure discretion with 
the primary court, and it may in the exercise of that discretion, impose 
terms on the party, in whose favor the verdict is rendered, as a condition 
upon which a new trial will be refused.— Walker vy. Blassengame, 810 
17. An administrator who reports the estate insolvent, thereby becomes 
the actor, and is chargeable with notice of all the subsequent proceedings 
in the cause. He cannot, therefore, in this court, insist on such objec- 
tions to the final settlement, as, in the absence of exceptions to the ruling 
of the primary court, would be considered as waived by his presence.— 
Crothers, Adm'’r, v. The Heirs of Ross, 816 
18. Where it-appears by the decree of final settlement, that the widow has 
been excluded from all participation in the distribution of her deceased 
husband’s estate, the error will not be considered as waived, but may 
be revised here at the instance of the administrator, although no excep- 
tion was at the time taken to the ection of the court below. Ib. 
19. Where an error has been committed against the plaixtiff by the court 
below, this court will not refuse to reverse, and thus deprive him of the 
privilege of amending, because his declaration, to which a demurrer was 
improperly overruled, fails to show a good cause of action.— Marshall v. 
Beiner, 832 


See Excertions, Bit or. 
IntenpMents, &c. 


ESTATES OF DECEASED PERSONS. 

1. Where a stranger, after personating an intestate, whose estate has 
been administered and passed into the hands of the administrator of a 
deceased distributee, so far as to create an honest impression of their 
identity on the minds of many, who had known the intestate intimately 
from his youth, is about to leave the country and to prosecute by attor- 
ney his alleged right to the property, the administrator should ba al- 
lowed, on final settlement, such reasonable sums as he has expended in 
instituting and conducting a criminal proceeding against bim for the pur- 
pose of exposing the imposture, and thus protecting the estate.— Gerald 
& Wife v. Bunkley, 170 

2. An administrator, authorised by an order of the Orphans’ Court to keep 
the personal estate together for ten years and tv cultivate the lands of 
the deceased, is entitled to an allowance for reasonable expenses incurred 
in the erection of suitable and necessary buildings. ib. 
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ESTATES IN REMAINDER. EV 

1, Where a legacy is given to the wife for life, with remainder over, and 3. 
the wife dies befure the testator, the remalnder does not lapse but takes 
effect upon the death of the testator.— Billingsley et als. v. Harris et al. 
Ex’rs, 214 

2. The issue of a female slave, born during the continuance of a life estate, ) 
belong to the remainder-man, upon its termination.—Sirong’s Ex’rs v. 4. 
Brewer, 706 
See Execurory Devisg, 1. 


ESTOPPEL. 5. 
1. One who is neither a party nor privy to a proceeding in equity, is not 

. » bound by it.—Lang’s Heirs v. Waring, surviror, © 145 
2. Where H., having sold a lot of land to D. and D. to L., at the request of 
D., executed a bond to L., conditioned to make title on the payment of a 
note which he gave for the purchase money to D., and another to H., the 6. 
representations uf H., made without the authority of D., by whicb BR. 
was induced to purchase the land under the belief that he would get an 
unencumbered title, although a discharge of his own, cannot affect D.’s 
equitable lien on the land.— Rowland et al. v. Day, 681 

3. A covenant entered into between one of the heirs at law of a testator, 
to whom he has devised the greater part of his estate, and the other heirs, 
+» by which, in consideration that the latter would withdraw all opposition 
to the admission of the will to probate, the devisee covenants and agrees 
that they shall be entitled to a full and equal participation in the estate, 





-j 


as if the testator had died intestate, and that the estate shall be divided 
equally, and precisely as if he had so died, not only estops him from as- 
serting his title as devisee, but passes to the heirs the same title they 
would have taken had the testator died intestate—Bean v. Welsh, 770 
4. In such case, a division, regularly made ander an order of the Orphans’ 
Court, will vest in the heirs severally such portion of the estate, as may 


be respectively assigned them. Ib. 


See Dzeps anp Covenants, 1. 


- EVIDENCE. 
L.—ADMISSIBILITY AND RELEVANCY. 

1, In an action for a malicious prosecution against the prosecutor, and the 
justice before whom the proceedings were instituted, the affidavit and 
warrant issued thereon are competent evidence.—Cooper v. Turrentine 
& Freeman, 13 

« 2. Where the validity of a will is impeached for fraud or undue influence, 
the declarations of the testator, made at the distance of ten, and repeated 
five years anterior to its execution, tending to show a fixed and settled 
purpose to make a will similar to the one in controversy, are admissible 
in evidence to rebut the idca that it was. procured fraudulently, or by 
the over-persuasion of others.— Roberts, ex’r, v. T'rawick et als. 55 
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EVIDENCE—continvep. 

3. When one of the allegations of a bill is that a sheriff's bond was “never 
received or approved” by the County Court Judge—delivery being es- 
sential to a complete and eff: ctual acceptance—proof of such delivery is 
not irrelevant to the issue tendered by the allegation —McLure et als. 
v. Colclough et als. 89 

4. When a witness speaks of an “understanding” between himself and 
others, that they were to do a particular thing, the term used is to be 
taken as synonimous with agreement, and is the statement of a fact, not 
the expression of an opinion.—Griffin v. Isbell, — 184 

5. Where the point in issue is whether or not a sheriff has wrongfully ap- 
propriated property, which he had seized under legal process, to his own 
use, proof that he purchased it from the defendant and paid him a part 
of the purchase money after the levy is admissible, as tending to show 
the fact of such appropriation. Ib. 

6. Where it is shown that a clave was arrested, tied, and left by his master 
in charge of a third person, to whom he immediately after made a con- 
fession, proof that the master “had always been in the habit of tying 
his slaves, when they were charged with any matter, and whipping them 
till they confessed the truth, and that he had frequently treated the pri- 
soner in the same way,” is competent, and shou!d be considered by the 
court in determining whether the confession was induced by the influence 
of hope or fear.— Spence, a slave, v. The Slate, 192 

7. Proof of a fact, tending to show a moral consideration for a gift, is not 
irrelevant, especially when it is attempted to be shown by the cpposite 
party that declarations of the alleged donor, by which the gift is sought 
to be established, were made in jest.— Nelson v. Iverson, 216 

8. Where the object is te impeach a witness, by showing that he has made 
declarations inconsistent with his testimony, it is not necessary, in laying 
the predicate, that the language used by the witness should be stated, 
but the substance of what he is supposed to have said is all that is re- 
quired. Ib. 

9. The value of property is to be estimated with reference to the advan- 
tages or profits that can or may be derived from it. An intangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected.--Siein v. The 
Mayor §c. of Mobile, 234 

10. The decl:rations of a nominal plaintiff, made after suit brought, are in- 
admissible in evidence against the party having the beneficial interest.— 
Sykes, ex’r, v. Lewis, use §c., 261 

11. Proof of what a deceased witness testified to on a preliminary examina- 
tion before a justice of the peace, touching the same charge for which 
the accused stands indicted, is admissible against him, although the 
examination was not reduced to writing.— Davis v. The State, 354 

12. In such case it is not necessary to prove the language used by the wit- 
ness in giving his testimony; its substance is allthat is required. 1b. 
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EVIDENCE—continvep. 
13: But proof of what a deceased witness testified to on a former trial is 
not admissible, unless the point in issue is the same. Ib. 


14, Where on a trial of the right of property the plaintiff introduces evi- 
dence to show that a horse, which the claimant pretended to have given 
to the defendant in execution for the chattel levied ‘on, was retained in 
the possession of and offered for sale by the claimant after the alleged 
contract, it is competent for the claimant to rebut it by proof that the 
defendant had no stable, that the horse was fed with his corn, and that 
the offer to sell was with his authority.—Mopley v. Bilberry, 428 

15, Where insanity is set up as a defence to an indictment, evidence of the 
state of the prisoner’s mind at the time of the trial is admissible for him, 
as tending to show his true mental condition when the act was com- 
mitted.— Mc Allister v. The State, 434 

16. The opinions: of medical men, founded on facts detailed by other wit- 
nesses or on their personal observation of the accused, are admissible to 
prove thsanity. Such opinions, however, are not conclusive, but are to 
be weighed by the jury as other testimony. Ib. 

17. When it is.shown that a erime-has been committed, and the circum- 
stances poin: to the accused as the guilty agent, facts tending to show a 
motive, although remote, are admissible in evidence. The jury, however, 

@ cannot be too cautious with respect to the importance they attach to 
this species of testimony.— Baalam, a sluve, v. The State, 451 

18, There is a wide difference between presumptions of law and presump- 
tions of fact... The law draws no presumption except from facts, whieh, 
unexplained, are conclusive of guilt; but presumptions of fact are to be 
drawn by the jury, and every fact that tends to prove the guilt, or to 
prove a fact that. is evidence of it, is admissible and proper for their con- 
sideration. Ib. 

19. In a divoree case, the admissions or declarations of the defendant can- 
not be received in evidence to show a good ground for divoree.—Jordan 
v. Jordan, 466 

20. Where, after the introduction of proof, in a trial of the right of property 
to a slave, tending to show possession by the defendant in execution for 
three years withovt demand made and pursued by due course of law, the 
question at issue is whether such possession continued up to the time 
when the lien of the execution attached, the defendant having before 
that time left tie State, it is admissible to prove that the rent of a house, 
occupied by the slave, was, without authority, paid by a third person out 
of the funds of the defendant, and that he, when informed of it, ratified 
the act.—Knor v. Fair, 503 

21. Whether proof of the ostensible insolvency of a defendant in execution, 
without evidence of his ability to purchase property, notwithstanding 
such insolvency, is admissible to show a motive in taking the title to the 
property, purchased by him, in the name of another?—Qurere. Low- 
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‘EVIDEN CE—contisvrp. 
ever this may be, with such additional evidence, it is clearly compe- 
tent. Th. 


22. It is competent for the plaintiff, in an action for a malicious prosecu- 
tion, to disprove the charge prefered against him by the defendant, for 
the purpose of showing the want of probable cause and to raise the 
presumption of malice.—Long v. Rogers, 540 

.23. The rule in regard to the relevancy of testimony is, that faets and eir- 
cumstanees, which, whem proved, are incapable of affording any reason- 
able presumption or inference in referenee to a material fact or inquiry 
involved in the issue, cannot be given in evidence.— The Governor, use 


§c. v. Campbell et als. 566 
24. A reason for doing an act, when the reason is founded on a rumor, is 
not admissible in evidenee. db. 


25. The declarations of the aecused, made after the commission of the-act 
with which he stands charged, where they form no part of the res gesia, 
are not admissible in his favor as original, independent testimony.— O/i- 
ver v. Siaie, 587 

-26.. The intent, with which.a child under twelve years of age is foreibly ta- 
ken from its parent, is a fact to be infered from the evidence, and falls 
within the exclusive provinee of the jury. db. 

-27, Where a witness bas been so situated as to render it probable that if 
a fact, notorious and ostensible in its character, ever existed, he would 
have known it, his entire want of knowledge on the subject, though 
weak, is admissible evidence.— 7homas v. Degraffenreid, 602 

-28, A claimant on the trial of the right of property is mot permitted to 
prove title in a third person, with whom, at the time the evidence is of- 
fered, he has neither shown, nor proposed to show any privity. db. 

29. In atrial of the right of property, proof that one, through whom the 
claimant has shown or proposes to show he derives title, some years be- 
fore the rendition of the plaintiff’s judgment, asserted a claim to the 
property in the presenee of the defendant in execution, and that he did 
not dispute it, is proper to be left to the consideration of the jury. Jb. 

30. Representations, made by a sick person to a medical attendant, of the 
nature, symptoms, and effects of the malady, under which he is labor- 
ing, are adinissible as original evidenee.—Johnson v. The State, 618 

31. It is not competent for a witness to give his opinion as to how a person 
looked at a particular time, as that he looked serious, but he should state 
the evidences of his mental condition, as that he was habitually lively, 
but on that oceasion was silent, or the like. bb. 

32. Silence, indicating unusual seriousness, on the part of one charged 
as a participant, at or about the time of the commission of the crime, is 
a fact from which a guilty knowledge may be infered, and evidence of it 
is therefore admissible. Such a fact, however, of itself, shou!d weigh 
but little, and ought to be considered with great caution by the jury. Jb. 
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EVIDENCE—continvzp. 

33. On the trial of a prisoner for the murder of his wife, proof that the 
prisoner, during the year preceding the honticide, applied to the mother 
of a‘single woman for permission to visit her daughter, and was denied 
it he was a married man, is admissible to show a motive for 
the o of the crime. 1b. 

34. And Trout, that the wife, for some time prior to her death, had been 
compelled by the prisoner to sleep in his kitehen, which was very open, 

~ and stood apart from the dwelling house in which he and the children 
lived, is admissible to show both malice and @ motive. Ib. 

35. Proof that a party acted as the agent of another is admissible, when 

pahied by proof of other facts showings recognition of the agency. 
—Kidd & Co. v. Cromwell, Haight § Co. > 648 

36. Where in an action to recover damages for an assault and battery com- 
mitted on the person of the plaintiff, it appears from theevidencé, that the 
plaintiff cursed the defendant, and at the tine he was stricken was in the 
act of rising from the chair, in which ‘he was sitting, with a stick in his 











hand, proof of threats made by him: rainst the defendant, within the 
preceding week, or ten di s at ible, as tending to show the mo- 
tive of the defendant's act,——Walhans et al. v. Gaston, 664 
37. Recitals in a jiidgnient or déeree ate not admissible as evidence against 
a stranger to the record.— Roiwland et al. v. Day, 68] 


, 38. In an action by partners in a mercantile firm to recover damages for the 
wrongful and vexatious suing out of an attachment against them, in 
consequence of which their credit was destroyed and their business bro- 
ken up, the record of the attachment and proceedings thereon is proper 
evidence to be submitted to the jury.— Donnell v. Jones, et al. 689 

39. In such action, proof of the foss of probable profits, consequent upon 
the seizure of the plaintiff’s goods under the attachment, although such 
loss does not furnish the measure of damages, is ‘nevertheless proper to 
go to the jury to aid them in fitining te correct conclusion as to the 
injury sustained. Ib. 

40. The mark of a party to an instrunaiiptike his gilding, may be 
proved by a witness, who is sufficiently acquainted with it, as to be able 
to testify that he believes it to be-his..Strong’s Ex'rs v. Brewer, 706 

41. The dec‘arations of a donor, made@ubsequently to the execution of the 
deed of gift, are not admissible to prove it fratidalent. rem ws. 

42. Before the written statement of one, who was once the clerk or book- 
keeper of another, can be admitted as evidence against the latter, it must 
be shown that the former was such clerk or Dook-keeper at the time the 
statement pede, and bad authority to make it.—Brown vy. Harri- 
son & 774 

43. The that a witness, whd is callled to testify to tke decla- 
rations of another, cannot state the precise time or place, or the names 

of the persons present, goes, only to his credibility, and not to the ad- 

missibility of the testimony.— Walker v. Blas:engame, 810 
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EVIDENCE—continuep. 

44, Whether a partnership existed between two or more persons, is, after 
the facts.are ascertained, a question of law, but a witness who knows 
the fact, may, nevertheless, state, in so many words, that they were part- 
ners. The party, against whom the testimony is offered, if he thinks 
the statement is founded on opiniun merely, should interrogate the wit- 
ness as.to the sources of his knowledge.—Mc Grew 5 Harris v. WaMeer, 824 

45. Proof that two persons were very intimate is admissible, in connection 
with other evidesiongen ding to show that a partnership existed between 
them. Ib. 

46. In cases. where malice is the gist:of.the action, and vindictive damages 
recoverab!e, fees paid to counsel in defending against the wrongful act 
of the defend int, if reasonable and necessarily incurred, may be proved 
and considered by the jury in the, assessment of damages.— Marshall v. 
Betner, 832 

47. A judgment for the defendant i in .-gpinchment does not estop the plain- 
tiff, when sued for wrongfally and vexatiously suing it out, from proving 
that the debt, upon which the attachment issued, was actually due.— 
Such evidence is admissible to show probable cause, and repel the pre- 
sumption of malice, Nie aga Ib. 

It. —BEST axD SRODNDARY. 

48. Secondary evidence of the contents ofa letter in the hands.of a third 
person is not admissible, unless the absence of the original is first satis- 
factorily accounted for.— Kidd, &-Co. ¥. Cromwell, Haigh § 0. 648 

49. A clerk or any other person, befure whom the obligor in a bénd ac- 
knowledges it, and who has taken a copy, is competent, the original be- 
ing Jost, and the copy thus taken produced, to prove the execution of 
the bund.—.Rowiland et als. v. Day, 681 

50. If the subseribing witnesses to a deed have left the State or are incom- 
pétent from interest, proof of the handwriting, of. the gruntor alone is 
sufficient to admit it i evidence. —Cor vy. Duris, / 714 

IL.— WEIGHT: AND BURDEN OF PROOF. 

51. When goods in the possession of one who elaims them by purchase are 
levied on to satisfy a debt due from the al-eged vendor, provf of the ex- 
istence-of the debt before the transfer of the goods repels the prima fa- 
cie presumption of ownership whieh possession raises, and casts on the 
claimant the burden of showing that his parchase was fuunded on valu- 
able consideration.—Sparks v. Raul, . 2H 

52. To render the defence of insanity dyailable, the evidence should be such 
as to satisfy the jury that, at the time the act was done, the accused was 
not conscivus that he was committing an offence against the law of God 
or man.— McAllister v. The State, 434 

53. Where the only question at issue is whether the administrator has paid 
an account due by the intestate, a receipt signed by the duly authorised 
agent of the creditur, accompani¢d with proof of his signature and of the 
removal of both the principal and agent from the State, is prima facie 
evidence of the payment.—M’ Creeliss’s Distributees v. Hinkl,adm’r, 459 

54. The record of an annial settlement by an administrator, which fails to 
show notice-to the distributees, and. the appointment cf a guardian.ad 

56. 
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EVIDENCE—continvep. 
litem for the infants, is not prima facie evidence against them, and is 
therefore inadmissible. Ib. 


55. Ina suit against a third person by the grantec in a deed of trust to re- 
cover the property conveyed, it is not necessary to prove the eonsidera- 
tion of the deed, until the defendant has shown that he claims as a pur- 
chaser from or ereditor of the grantor —Pennington y. Woodall, 685 


IV.—PAROL EVIDENCE. 

56. M. and others as his securities executed a fortheoming bond payable 
to Jacob A. Tuberney, conditioned to pay to the sheriff the amount of 
an execution in his hands in favor of Jacob A. Flournoy, or to deliver 
to him certain property on which it had been levied: Held— 

. 1. That parol evidence is inadmissible to show that the name inserted 
in the penal part of the bond was intended for that of the plaintiff in 
execution—Fiournoy vy. Mims et als. 36 

57. In an action on a promissory note, which bears date on Sunday, it is 
competent to allege and prove that it was in fact exeeuted and delivered 
on a different day.— Aldridge v. Branch Bank at Decatur, 45 

58. Where a written instrument, if produced, conld not be received as evi- 
dence of the matter to which it relates, parol proof of the same fuct is 
competent testimony.—Sparks v, Rawls, 211 

59. The magistrate before whom one ¢harged with a criminal offence is 
brought for examination, being required by the statute to reduce the tes- 
timony to writing, the legal presumption is that he has done his duty, 
and parol proof of what a deceased witness swore on such examination 
is inadmissible, until this presumption is rebutted, or the absence of the 
written evidence otherwise accounted for.— Davis v. The Siaie, 415 

60. Where it does not appear from the record of a foymer suit, that a par- 
ticular demand was passed upon, parol proof is admissible to show that 
it was; but, in the absence of such proof, it eannot be presumed that it 
was so passed upon, especially, if the demand be of such a character, as, 
prima facie, to authorise the conclusion, that it could not have been tried 
in the former suit.—Sirother’s Adm’r v. Butler, 733 

V.—RES GEST. 

61. The declarations of one in possession of and having the charge of a 
steam-boat are competent evidence to show that a third person is, with 
him, a joint owner thereof —Darling v- Bryant § Walker, 10 

62. The declarations of a testator, made two or three weeks before the 
execution of the will, are admissible evidenee to prove fraud or undue 
influence in its procurement.— Roberts, Ez’r, vy. Trawick et als. 55 

63. Tomake the declarations of a party evidence in his favor, as a part of 
the res gesla, they must be connected with the material fact or inquiry 
involved in the issue.—Tomkies et al. v. Reynolds, 109 

64. The declarations of a party in possession are admissible as a part of the 
res geste to prove the character of his possession, as that he claims the 

as his own, or holds it in subordination to the claim of another, 
*but not to show that he had not given it to a third person, or that what 

he said about such gift was in jest, or that he only loaned it.— Nelson v. 

Iverson, 216 
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EVIDENCE—continvep. 


&5. The declarations afa party in posseseion are admissible to explain the 
nature of his possession—as that he holds under a claim of his own, or 
under that of another—but they are not admissible to show that he had 
previously sold the property to a third person.—Hadden's Lz’rs v. 
Powell, 314 

66. The declarations ofa party in possession of property, explanatory of 
the contract under which he acquired.it, do not constitute a part of the 
res gesi@, and are consequently inadmissible as evidence for him.— 
T'hompson v. Mawhinney & Smith, 362 

67. The declaration of a vendor, who retains possession of the chattel after 
the sale, that he is the owner of it, is explanatory of his possession and 
admissible in evidence asa part of the res gesla.— Mobley v. Bilberry, 428 

68, Where the charge, upon which an action fur a malicious prosecution is 
founded, is that of unlawfully taking away and detaining the defendant’s 
daughter without her consent, the declarations of the daughter made 
about the time of the alleged abduction, conducing to show her willing- 
ness to go, are admissible as part of the res gesia.—Long v. Rogers, 540 

69. It being shown, on a trial of the right of property in certain slaves, that 
the defendant in execution is the father of .the claimant, that they lived 
together, and that the slaves were employed in cultivating the land on 
which they resided, the contemporaneous declaration of the defendant, 
that he claimed to own the land in his own right, is not irrelevant, but 
is admissible, as conducing to show that the slaves were in his posses- 
sion.— Thomas vy Degraffenreid, 602 

70. Before the declarations of a party can be received in evidence in his 
own favor, as explanatory of his possession, the fact of possession must 
be established to the satisfaction of the court; otherwise, the declara- 
tions would be made evidence of the possession itself, or the title, rather 
than explanatory of the nature of the possession. Ib. 

71. Where, in a trial of the right of property, the plaintiff proves posses- 
sion in the defendant, the declarations of the latter, contemporaneous 
with and explanatory of such possession, are admissible evidencd for the 
claimant. Ib. 

72. Where a party, implicated in an assault and‘battery, is shown to have 
prevented the interference of a third person, proof of the simultaneous 
declarations of such third person, tending to show that he was about to in- 
terfere, not te separate the combatants, but to participate in the fight, is 
admissible in mitigation of damages.— Wulkins et als. ¥. Gaston, 664 

73. The declarations of a party in possession are not admissible evidence 
to disprove a title claimed under him; as, that he had not given and did 
not intend to give the property to the person, against whom the declara- 
tions are offered.— Wulker v. Blassingame, 810 

VI.—DYING DECLARATIONS. 


74. Where it appears, that the deceased, from the time the wound was re- 
ceived, fifty-two days before his death, uniformly expressed the belief 
that the wound was mortal, that his medical attendant had so informed 
him, and that he was paralyzed from the point at which the ball entered, 
just below the shoulder, to his feet, a sufficient predicate is laid to au- 











* 


876 INDEX. 





EV{IDENCE—continveb. 
thorise the admission of a statement, made three days before his death, 
as a dying decluration.-Oliver v. The Siate, 3 587 


75. Such circumstances, connected with the homicide, as the deceased, if 
living, would be allowed to testify to, may be the subjeet matter of dy- 
ing declarations. 1b. 

76. The deceased was poisoned on Sanday and from that time until Tues- 
day evening, when she died, suffered severely from a burning pain in the 
stomach and bowels. On Sunday night, on Monday, and on Tuesday 
just before she made a declaration, she used such expressions as, “I can- 
not stay here—I must go—goud people, 1 am gone,” and ber medical 
attendant considered her in extremis from Tuesday morning until she 
died. Between nine o'clock, A. M. and noon on Tuesday, she asked her 
medical attendant if he could help her, to which he replied, Le thought 
he could. Held—That the inquiry and reply, takeo in connection with 
such strong evidences of a sense of impending death, do not prove any 
thing beyond the hope of present ease or relief, and ure insufficient to 
exclude the declaration of the deecased.—Jvinsou v. The Stale, 618 

77. The statement of the deeeased of a distineé fact, in no way connected 
with the circumstances of the death, or the immediate cause of it, is not 
admissible as a dying declaration. Ib. 

- See Damaces, 2. 

GaRNISHMENT AND GaRNISREE, 2. 
Practice at Law, 4, 


EXCEPTIONS, BILL OF. 

1. Unless the record shows afirmatively, that a bill uf exceptions found in 
it was signed by the presiding judge before the acjournment of the cvurt, 
or within ten days thereafter by the written consent of the counsel en- 
gaged in. the cause, under the statute of the 2%th Dec. 1844 it must be 
rejected as forming no part of the record —Ki/chen y. Moye et al. 143 

2. Where a bill of exceptions is defective in failing to show that it was 
signed and sealed in term time as required by the statute, the judge who 
presided at the trial has no authority in vacation to add to it, so as to 
cure the defect, and if he does so, the act is void.—J). 394 

3. Where a bill of exceptions states enough to put the court clearly in error, 
the court, if consistent with the faets, should insert whxt is necessary to 
set itself right, and if it fails to do so, no presumption can be indulged 
in support of its judgment.—Davis v. The Siaie, 415 

4. Where a bill of exceptions admits of two constructions, that will be 
adopted, which is most favorable to the regularity of the judgment.— 
Donnell v. Jones et al. 689 


5 So, where it appears that proper charges were prayed for, and the bill 


of exceptions does not show that they were refused, it will be intended 
that they were given by the primary court. Ib. 
6. A bill of exceptions, without the seal of the presiding judge, does not 
conform to the requirements of the statute, and cannot be regarded as a 
part of the record.— Floyd y. Fountain, guardian, 700 
See Auenpment, 1, 2. 
, ExRor, 2. 
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EXECUTION, PROPERTY EXEMPYL FROM. 


1. The press and type of a practical printer, which are necessarily used by 
him and his journeymen in ‘the publication of a weekly newspaper, are 
touls or implements of trade within the meaning of the statute exempt- 
ing certain articles from levy and sale under execution.—Sallce vy. Wat- 
ers, 482 

2. But the paper and ink employed by a printer in his business are rather 
to be considered as stock in trade, and do not come within the purview 
of the statute. 1b. 

3. The relation of parent and child, or husband and wife, with its conse- 
quent condition of dependence, is sufficient to constitute a family within 
the meaning of the statute, although the members of it may nut live to- 
gether or under the same roof. It. 





EXECUTION, WRIT OF. 


i. The undivided interest of a mother in slaves, bequeathed to herself and 
children jointly,—one third to her during her widowhood, and the other 
two thirds to her children,—is subject to be sold under execution at 
law.— McIntosh et als. v. Walker, 20 

2. Where the levy of an execution is discharged in consequence of the re- 
fusa’ of the plaintiff to give a required bond of indemnity, its lien is sus- 
pended, and must yield to the title of a bona fide purchaser from the de- 
fendant, acquired before a bond of indemnity is executed or the execu- 
tion relevied.—O/cy, adm’r, v. Moore, 280 

3. The right of a bankrupt to protect himself against the payment of all 
debts from whieh he has been discharged is perfect and unqualified; and 
he may therefore supersede and quash an execntion issued in a suit, to 
which he had not the legal right to plead his discharge before the judg- 
ment was rendered against him.— Ewing v. Peck & Clark, 339 

4, J. by deed conveyed certain lands to a trustce to indemnify his securi- 
ties on a debt due to the Bunk, and subsequently availed himself of the 
benefit of the bankrupt act. Pending the application and before his 
final discharge in bankruptcy, R., having recovered a judzment and sued 
out execution against him, paid the debt due to the Bank, and procured 
a sale of the lands under and pursuant to the deed of trust, at which sale 
she became the purchaser. Held— 

Ist. That the execution, issued on the judgment in favor of R., was yoid- 
able merely, and was sufficient until avoided to entitle ber under the 
statute (Clay’s Dig. 256, 2 6,) to discharge the debt seeured by the 
deed of trust, and have the lands sold under it for her use and benefit. 

2d. That such sale vested in the purchaser both the legal and equitable 
title to the lands.— Roden et als. v. Jaco, 344 

5. Mere authority given by one tenant in common to another to sell the 
joint propcety does not divest the furmer of the right to its possession, 
nor exempt it from levy and sale under execution against bim.— Thomp- 
son v. Mawhinney & Smith, 362 

6. Interest that accrues on a judgment subsequent to its rendition muy 

be collected in this State under execution issued thereon.—Jjums §; Carr 

v. Rice, use Sc. 404 











878 INDEX. 





EXECUTION, WRIT OF—continvep. 

7. A sale of property of an estate, under an execution on a judgment ren- 
dered against the decedent after his death, is void and vests no title in 
the purchaser.—Svink’s Adm’r v. Snodgrass, 653 


EXECUTORS AND ADMINISTRATORS. 


1. Ifan executor or administrator lends the money or choses in action of 
the estate, without authority to-do so, it isa eonversion for which he 
becomes personally liable, and he may in such case sue on the contract 
in his own name, notwithstanding he has resigned or been removed from 
the administration, unless it be shown that he has in some way been dis- 
charged from the liability thus incurred.— Tomkies et al. v. Reynolds, 109 

2. It is not the duty of an administrator to lend out the money of an estate, 
and if he does so without authority, it is such a conversion as will render 
him liable for the principal sum so loaned with interest, should it even- 
tually be lost.—Gerald § Wife v. Bunkley, 170 

3. The purchase by an administrator at his own sale, to be valid, must be 
fair and bona fide. If it appear that he purchased the property at Jess 
than its value, has never accounted for the proceeds, and is insolvent, a 
court of chancery will set aside the sale not only as against him, but as 
against purchasers under him with notice.—McCariney et als. v. Cual- 
houn et al. 301 

4 In this State, the husband is not entitled to administration on his wife’s 
estate, to the exclusion of her children or one appointed at their re- 
quest.— Randall v. Shrader, 333 

5. An administratrix, who has been wrongfully dispossessed of slaves be- 
longing to the estate, may maintain an action of detinue for them in her 
individuul name.— Walker v. Lauderdale; 359 

6. If an administrator makes affidavit that he has not used the funds of the 
estate for his own private purposes, and his statement is not contro- 
verted, he is not chargeable witb interest.—McCreliss’ Dist. v. Hinkle, 
adm. 459 

7. Where an administrator, without authority,. eontinues to employ the 
slaves of the estate in the business in which they were engaged at the 
time of the intestate’s death, the distributees may elect to take their hire 
or the profits realised: Ifthey elect the hire, it is an abandonment of 
the profits; if the profits, they must take them cum onere the ex- 
penses. Ib. 

8. An administrator de bonis non is entitled to all the goods and person:! 
estate of the deceased, which remain in specie, and were not administered 
by the first administrator.—Swink’s Adm’r v. Snodgrass, 653 

9. If an administrator fraudulently disposes of tle assets of the estate to 
one, cognizant of the fact that he is acting in violation of his trust, the 
sale is void, as against those whose rights are thereby injured. Ib. 

10. Where assets of' the estate have been fraudulently disposed of by the 
administrator in chief without consideration, an administrator de bonis 
non, if they can be identified, may recover them in an action at law. JU. 

11. An administrator, who reports the estate insolvent, thereby becomes 
the actor, and is chargeable with notice of all the subsequent proceedings 
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EXECUTORS AND ADMINISTRATORS—conminvep. 


in the cause. He cannot, therefore, in this court, insist on such objec- 
tions to the final settlement, as, in the absence of exceptions to the ruling 
of the primary court, would be considered as waived by his presence.—- 
Crothers, Adm’r, vy. The Hvirs of Ross, 816 


See Estates or Deceasep Persons, 1, 2. 
Evinence, 53, 54. 


EXECUTORY DEVISE. 


1, Where a testator bequeathes slaves to his two daughters and the heirs 
of their bodies begotten, and adds, that if either of tbe daughters should 
die without an heir of her body begotten, the slaves bequeathed to her 
should beeome the property of “the surviving daughter and my two 
sons,” the term surviving limits the meaning of the words die without 
an heir of her body begotten to issue living at the death of the first taker, 
and the limitation over is goed as an executory devise.— Williams v. 


Graves, Ex’r, 62 
FIXTURES. 
i. Growing fruit trees and fences enclosing a field are fixtures, and as such 
belong to the freehold.— Mitchell et al. v. Billingsley, 391 


FORCIBLE ENTRY AND DETAINER. 


1. M. entered a complaint against B. for an unlawful detainer, in which 
he alleges—That H. purchased certain lands from C. and leased them 
for a term of years to B.—that before the expiration of the lease C. 
died, without having divested himself of the title, and that H. thereupon 
rescinded the contract with his adnsinistrator and relinquished all right 
or claim: to the lands, of which B. was informed and to which he con- 
sented and agreed—and that the administrator then sold the lands un- 
der an order of the Orphans’ Court, at which sale M. became the pur- 
chaser: Held— 
1st. That H. never having been the tenant of C. or his representative, 
the possession of B. cannot be regarded as “ by, from, under, or by col- 
lusion with” H. as tenant. 

2d. That the allegation, that B. was informed of and consented and agreed 
to the rescision and relinquishment by H., is not the averment of the 
fact of tenancy, but merely of a circumstance from which it might be 
infered, and is therefore insufficient. 

3d. That if the relinquishment of H. could operate to pass his estate or 
right, it created a new estate or right in C.’s administrator or Leirs, 
the sale of which the Orphans’ Court had no power to direct.—Moun- 
ger v. Burks, 48 


FREE PERSONS OF COLOR. 
See Hasras Corpvs, Ll. 
Staves, &e. 3, 4.. 
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FRAUD. 


See Assicnuent, Deep or, 1, 3, 4, 5, 8. 
Desror anp Crepiror, |, 2. 
Deeps or Trost, 5, 6. 
Executons aNp Apurnistrators, 9, 10. 


GAMING. 


1. Any place, which for the time is made public by the assemblage «f peo- 
ple, is a public place within the meaning of the act against gaming — 
Campbell et als. ¥. The State, 369 


GARNISUMENT AND GARNISHEE. 


i, An equitable demand cannot be set off by a garnishee in a court of law 
against his indebtedness to the defendant.—Loftin, garnishee, v. Shack- 
elfurd, 455 

2. Y. being indebted to H. M., gave him his note payable to A. J. M., who, 
Y. was informed, had agreed to advance the money on it. Afterwards 
Y. was garnisheed as the debtor of H. M., and, having answered, judg- 
ment was rendered against him, without A. J. M. being made a party to 
the proceeding: He/d—That the answer of Y. to the garnishment was 
not admissible as evidence for him in a suit by A. J. M. to recover the 
amount of the note.— McClellan v. Young, 493 


GIFT. 


1. Where a father, without explanation, sends a slave tothe house of a 
daughter, who bas been lung married, and permits it to remain there 
until his death, the law will presume that a gift was intended; but in 
such case the presumption is not so strong as in one of a recent mar- 
riage, and less proof will be required to remove it.—Merriwether v- 
Eumes, 330: 

2. Delivery is essential to the validity of a parol gift of personal property. 
Thomas v. Degraffenreid, 603. 

3. Whether or not there has been a delivery of a chattel is not a conclusion 
of law, bat a question of fact to be determiaed by the jury. Ib. 

4. The law is settled in this State, that a gift as against subsisting cred- 
iturs is absvlutely void, bat as against subsequent creditors, it must be 
shown to huve been made with a fraudulent intent. Ib. 

®, 4m understanding between a father and son-in-law, then recently mar- 
ried, that certain slaves delivered to the latter were intended for his wile, 
and would be secured by a deed of trust fur her and her children, repels 
the presumption of a gift to the son-in-law ; and a deed afterwards exe- 
cuted, in pursuance of such intention, will as against him vest the legal 
title im the trustee.— Gunz, truslee, ¥. Barrow, 743 


GOVERNMENT, POWER OF. 

1. ‘The power of taxation is essential to the existence of all governments, 
however limited their powers, and its surrender is-mever to be presumed, 

unlvss the intention.to du.soclearly appears-—Stein v. The Mayor &. 
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GUARDIAN AND WARD. 


1. Where a guardian invests the funds of his ward in a concern, whose 
operations are based partly on cash and partly on credit, he is only 
chargeable with that portion of the profits, if it can be ascertained, which 
ehall accrue on the cash investment.—Kyle'v. Barnet’, 306 

2. A guardian, who employs bis son to take charge of a business in which 
she has invested the funds of his ward, under an agreement entered into 
in good faith to allow him for his services one half the net profits after 
paying legal interest on the investment, the compensation not appearing 
unreasonable, will not be held responsible for that portion of the profits 
which may be reccived by the son. Ib. 

3. A guardian is chargeable with interest on the profits, derived from funds 
of his ward invested in a mercantile concern, from the time they are re- 
ceived, and, after the dissolution of the concern, on the capital invested, 
from the time he has received or might with due diligence have received 
it. Ib. 

4, Where the guardian has made profits by the employment of the funds 
of the ward, the latter may elect to take the profits or charge him with 
interest, but is not entitled to both. Ib. 


HABEAS CORPUS. 


1. An issue of freedom re! non cannot be tried on habeas corpus sued out 
at the instance of one, who is held and claimed as a slave.—Fiel/ v. 
Milly Walker et als. 80 


HUSBAND AND WIFE. 

1. Where the husband of a legatee receives money from the executor, not 
as an advance on the legacy, but under a contract to refund it, the wife’s 
equity remains unimpaired, and until a suitable settlement is made on 
her, the legacy cannot be appropriated to the payment of the debt.— 
Sarage, adm’x, v. Benham, adm’r, et als. 119 

2. A deed, by which a father gives a female slave and her increase to his 
daughter, then a married woman, “and her heirs after her, free from the 
claim or claims of any person or manner of persons whatever, absolutely 
as their own property-right, as fully as though they had purchased them,” 
excludes the marital rights of the husband.— Brown vy. Johnson, use §:. 232 

3. In this State, the husband is not entitled to administration on his wife’s 
estate, to the exclusion of her children or one appvinted at their re- 
quest.— Randall v. Shrader, 333 

4, The act of 3lst January 1846, for the relicf of married women, does 
nut invest the wife with a separate estate in the preperty possessed by 
her at the time of the marriage, but tbe legul title by the marriage rests 
in the husband, subject alone to the payment of her debts contracted 
before, and of his contracted during the coverture.—Maynard v. Wi/- 
liams, adm’ r, et als. 676 

5 On the death of the husband, the property goes to his personal repre- 

sentative, subject to the same liabilities that attached to it in the hands 

of the decedent, and, after their payment, to distribution in the mode 
p»inted out in the general statute of distributions. Ib. 
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HUSBAND AND WIFE-—-continuzp. 

6. Personal property of a female wardin the possession of her guardian 
is not a chose in action, but property in the possession of the ward, and, 
on her marriage, vests, eo instanii, in the husband.— Chambers e/ als. v. 
Perry, - 726 

7. An understanding between a father and son-in-law, then recently mar- 
ried, that certain slaves delivered to the latter were intended for his wife, 
and would be secured by deed of trust for her and her children, repels 
the presumption of a gift to the son-in-law ;. and a deed afterwards exe- 

' @uted, in pursuance of such intention, will as against him vest the legal 
title in the trustee.—Gunn, Trustee, v. Barrow, 743 
See Maretace anp: Marrrace Serriewents, 2. 

Separate Property oF Marriep Women, l. 





INDICTMENT. 

1. When a statute, creating an offence, describes its ingredients, an indict- 
ment under it must conform to the description fhus given:— Eubanks v. 
the Slate, 181 

2. An indictment under the 98th section of the Revenue Act of 1848, for 
keeping a ten-pin alley without a license, should aver that the defend. nt 
“ was engaged in the business or employment of keeping” such an es- 
tablishment. The simple averment that he “did keep” one is insuffi- 
cient. Ib. 

3. Where a slave is stolen in another State and brought into this; the in- 
dictment should charge the offence in the same form as if it had been 
committed here. A common law indictment is not sufficient. (See 18th 
and 25th sections Ist ch. Penal Code.)\—Ham v. The Siate, 188 

4. In an indictment against a slave for murder, it is necessary to allege the 
name of his owner.— Pleasan/, a slave, ¥. The Siate, 190 

5. In such case, an allegation that the slave is the Property of the “late 
W. C.” is insufficient. Ib. 

6. If goods, the separate property of the wife, be stolen from the posses- 
sion of the husband, it is sufficient to describe them in the indictment as 
the goods of the husband.— Davis v. The Siate, 415 

7. An indictment charging a conspiracy to commit a burglary, with intent 

to steal the goods of S., is supported by proof that the goods belonged to 
8. and another, who is his dormant pastaee. —Spradling § Thomas v. 
The State, 440 


INJUNCTION. ; 

1. The answer of a corporation, denying the allegations of the bill, but veri- 
fied by its corporate seal only, is insufficient to authorise a dissolutiun of 
the injunction. 

Overruling Hogan v. The Branch Bank at Decatur, 10 Ala. Rep. 485.—- 
Griffin v. The State Bank ‘et al. 258 

2. On a motion to dissolve an injunction the answer can be regarded; only so 
far as it is responsive to the bill.— Rembert §- Hale, adm’rs, v. Brown, 667 

3. Au injunction should not be dissolved, unless the answer, in clear and 
explicit terms, denies the equity of the bill. Ib. 





pe 


es, 











INDEX. 





883 





INJUNCTION—continvep. 

4. If an answer is evasive.or uncertain, or if the case made by it does not 
show clearly that the complainant is not entitled to relief, the injunction 
should be retained until the final hearing. Ib. 


INSANITY. 

i. Where insanity is set up as a defence to an indictment, evidence of the 
state of the prisoner’s mind at the time of the trial is admissible for him, 
as tending to show his true mental condition when the act was committed. 
ae v. The State, 434 
2. The opinions of medical men, founded on facts detailed by other wit- 
nesses-or on their personal observation of the accused, are admissible to 
prove insanity.. Such opinions, however, are not conclusive, but are to 
be weighed by the jury as other testimony. Ib. 

3. To render the defence of insanity available, the evidence should be such 
as to satisfy the jury that, at the time the act was done, the accused was 
not conscious that he was committing an offence against the law of God 
or man. Ib. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. This court is judicially bound to know at what times the terms of the 
several Circuit and County Courts are held.—Lindsay v. Williams, 220 
2. A presumption against the express averment of the record cannot be 
indulged even in support of the judgment.— Tiwnsend et al. v. Jc fries’ 
Ex’rs, 276 
3. Where therefore the record shows that an issue was made up between 
the parties, and the judgment entry recites that the jury were sworn 
“to ascertain and assess the said piaintiff’s damages,” it cannot be in- 
tended that they were sworn to try the issue, nor will the fact that they 
passed upon it cure the defect. , Ib. 
4. A waiver of previous irregularities in making the administrator a party 
to a suit commenced against his intestate cannot be considered a waiver 
of the right to insist on the defence of the statute of non-claim.—Pipkin 
use, Sc. v. Hewlett, Adm’r, 291 
5. When the effect of the ruling of the court is improperly to transfer the 
burden of proof from one party to the other, the legal intendment is that 
the latter is prejudiced.—Johnson §; Wife v. Collins, 318 
6. Where a bill of exceptions states enough to put the court clearly in error, 
the court, if consistent with the facts, should insert what is necessary to 
set itself right, and if it fails to do so, no presumption can be indulged 
in support of its jadgment.— Duvis v. The Slate, 415 
7. Where an error is shown to have been committed by the court below 
against the party complaining, the judgment will be reversed, unless it 
satisfactorily appears that no injury has resulted therefrom.—Long v. 
Rogers, 540 
8. If two persons be in the joint posseesion of property and one alone has 
the title, the law will refer the possession to the title.—7Z%e Guvernor, 
use Sc. v. Campbell et als. 566 
9. When the judgment entry recites, that the cause had been “ transfered 
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INTENDMENTS, &c.—continvuep. 
from the United States Circuit Court for the Fifth Judicial Circuit and 
Southern District of Alabama to this court, by the consent of parties, 
and now on this day eame the parties by their attornies, and by the 
agreement of the parties, the award of the arbitrators made in this case, 
together with the stipulations and the agreements extending the time 
for the completion of said arbitration, are filed and made a part of the 
record in this ¢ase,” it will be intended that such recital is true, and that 
the evurt rendering the judgment had rightful jurisdiction of the cause. 
Beverly et als. v. Stephens, 701 
10. Where it doesnot appear from the record of a former suit, that a par- 
ticular demand was passed upon, parol proof is admissible to ~how that 
it was;hat, in the absence of such proof, it cannot be presumed that it 
was so passed upon, especially, if the demand be of such a character, as, 
prima facie, to authorise the conclusion, that it could not have been tried 
in the former suit.—S/rother’s Adm’r v. Butler, 733 
11. Where the record shows thata p!uries execution has issued on a judg- 
ment, it will be presumed, in the absence of evidence to the contrary, 
that others preceded it, and that the jaigment had not become dormant 
by the failure to sue out execution within a year and a day.—Sellers & 
Conk v. Hayes, 749 
12. Where other parts of the record show that the deceased left a widow, 
and the final decree shows that she was excluded from all participation 
in the distribution of his estate, without any reason being assigned fhere- 
for, it will not be intended, because the decree so recites, that those to 
whom the distribution is made are “the svle distributees of the suid es- 
tute,” but such recital must be regarded as the assertion of an erroneous 
legal proposicion.—Cruthers, Adm'r, v. The Heirs of Ross, 816 





INTEREST. 

1. Where partners agree to invest equal amounts of money in their com- 
mun business, and one advances a larger sum that the other, he is enti- 
tled up on settlement to an allowance of interest on one half the excess 
80 advanced by him from the date of its appropriation to the use of the 

. firm.— Reynolds et al. v. The Heirs and Adm'rs of Mardis, 32 

2 A legacy to a grandchild payable at a future day does not bear interest 
until after it is payable. Whether when the time of payment arrives 
the legatee is entitled to the interest that has acorued—Q Ere ?—~ 
Watker et al. by Giuard’n, v. Watker, Ex’r, 396 

3 Interest that accrues ona judgment, subsequent to its rendition may 
be collected in this State under execution issued thereon.—Jjums § Curr 
v. Rice, use §. 404 


JUDGMENTS AND: DECREE3. 

1. The jadg nent in an action on a bond for the performance of covenants 
should be fur the penalty, with nominal damages and costs.— Garnet/ v. 
Yoe, 74 

2 Where the jurisdiction of the Orphans’ Court in the grant of adminis- 

tration has righttully attached, its action is not void, and a court of chan- 
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JUDGMENTS AND DECREES—contixvep, 
cery cannot, in a collateral proceeding, go bebind it for the purpose of 
inquiring whether the letters were properly or improperly granted. — 
Savage, adm’x, v. Benham, adm'r, et als. 119 
3. Where a cla'm to property levied on under attachment is dismissed for 
want of jurisdiction in the court to which it was made returnable, and 
no further steps are taken by the claimant to assert his rights, the levy 
is sufficient to support a judgment by default against the defendant in 
the attaehment.—Campbeil v. Duss, 401 
4. Interest that accrues on a judgment subsequent to its rendition may 
be collected in this State under execution issued thereon.—Jjams § Carr 
v. Rice, usc §x. 404 
5. A sale of the land of a decedent, made in pursuance of a decree of the 
Orphans’ Court, in a case in which its jurisdiction has rightfully at- 
tached, cannot be collaterally impeached, although the record may abound 
with irregularities sufficient to reverse the decree in an appellate court. 
Cox v. Davis,, 714 
6. Where it does not appear that the merits of the controversy were passed 
upon, a judgment quasbing the supersedeas, sued out to restrain an ex- 
ecution on the ground of satisfaction, is not conclusive upon parties, who 
assert rights under the defendant in the judgment, anterior in p»int of 
time to the proceedings on the supersedeas.-~-Hanson & Moore v. Pat- 
lerson et al. 738 
. The possession of a vendee under a bond for titles is not adverse to his 
vendor, and cannot prevent the lien of a judgment, rendered against the 
latter during its continuance, from attaching to the land —Selle:s &; 
Covk vy. Huyes, 749 
. Where the record shows thata pluries execution has issued on a judg- 
ment, it will be presumed, in the absence of evidence to the contrary, that 
others preceded it, and that the judgment had not become dormant by 
the failure to sue out executiun within a year and a day. Ib. 
See Esrorren, 1. 


JURISDICTION. 

1. Where the Legislature creates a new offence, or affixes a different pen- 
alty to one previously known, and limits the jurisdiction to a particular 
court, no other coart can take cognizance of it.— Rosscti v. The Stale. 496 

2. The Criminal Court of Mobile has no jurisdiction of the offences created 
by the 98th section of the Revenue Act of 6th March 1848, ° 1b. 


JURORS. 

1. A juror, whose sole property in slaves consists of an undistributed share 
in an estate composed of slaves, is not a slaveholder within the contem- 
plation of the stutute, and is incompetent to sit as such on the trial of a 
slave for a capital offence.—Spcnce, a slave, v. The State, 192 


LANDLORD AND TENANT. 

1. The lien and remedy by attachment given by the statute to landlords 
depend on the existence of the relatiun of landlord and tenant, and con- 

sequently cannot attuch apon a crop which the occupant of the land has 
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LANDLORD AND TENANT—continvep. 
sold before, but which is not removed from the premises until after the 
creation of the tenancy.— Hadden's Ex’rs 'v. Powell, 314 

2. The lien of a landlord for rent extends to the entire crop raised on the 
rented premises, whether by the tenant or one let in under him.— Giv- 
ens v. Easley, 385 

3. The mere fact that the sheriff, after levying on a sufficiency of the crop 
of the tenant to satisfy the rent, suffers him to retain and dispose of it, 
does not render him liable in trover to the under- tenant for a‘subsequent 
seizure and sale of the crop, which he may have raised on the rented 
premises. Jb, 
See Forcrste Entry anv Dezrtarner, 1. 


LEGACY. 

See Huspanp anv Wire, 1. 
Iwrerest, 2. 
Wuts, &c. 7, 8, 9, 15, 16. 

LIEN. 

1. Where the levy of an execution is discharged in consequence of the re- 
fusal of the plaintiff to give a required bond of indemnity, its lien is sus- 
pended, and must yield to the title of a bona fide purchaser from the de- 
fendant, acquired before a bond of indemnity is executed or the execu- 
tion relevied.— Oley, Adm'r, v. Moore, 280 

2. A final jadgment in favor of a defendant in attachment, unless super- 
ceded by writ of error or appeal, discharges the lien of the attachment, 





and if the sheriff, having sold and retained in his hands the proceeds of 


the goods attached, afterwards and without notice pays them over to the 
defendant, he is not liable, notwithstanding the plaintiff may subse- 
quently sue out a writ of error, procure a reversal of the judgment, and 
ultimately obtain a judgmentin hia favor—Sherrod, cl k, v. Davis, sh’ f,312 
3. The lien of a landlord for rent extends to the entire crop raised on the 
rented prem:ses, whether by the tenant or one let in under him.—G-irens 
v. Easley, . 385 
See Jupement, &c. 7. 
LanpDLorp anp Tenant, 1. 


LIMITATION, STATUTE OF. 
1. The statute of limitations may bé pleaded to a set-off.—Harwell v. 


Steel, Adm’r, 372 
2. The bankruptcy of the maker of a note does not suspend the operation 
of the statute of limitations. Id. 


3. The cause of action for the negligent or unskilful perfurmance of his duty 
by a deputy clerk, whereby his principal is exposed to a suit for dam- 
ages, eccrues at the time the act complained of is done, and not when 
the consequent injury is developed. Whether if the suit be instituted 
before the actual injury is ascertained, the recovery should be for the pro- 
bable prospective, or only nominal damages—QuERE?—Snedicor v. 
Davis, 472 

4, The lapse of six years from the time of the default, or at least from its 

discovery, is a complete bar, whatever the form of action, although the 
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LIMITATION, STATUTE OF—continugp. 
actual damage to the principal may not have been then ascertained. Jb. 
5. Where the cause of action accrues in this State, six years’ adverse pos- 
session of a chattel within ifs jurisdiction, by some one, against whom 
suit can at any time be brought, is necessary to bar an action of detinue 
for its recovery.— Bohannon v. Chupman, Adm’, 696 
6. Where a statute of limitations is changed before it has perfected a bar, 
and a different period prescribed, the time that has expired is to be ex- 
cluded, and the full term fixed by the new law must. elapse, after its pas- 
sage, before the bar is complete —Cor v. Davis, 714 
. The proviso to the first section of the act of limitations of 1843 was in- 
tended solely to prevent its retrospective operation, in.cases where lands 
had theretofore been sold under the decree of a court of chancery, to sat- 
isfy a mortgage, deed of trust, or other incumbrance, and does not affect 
in any way the second section of the act. Ib. 


MALICIOUS PROSECUTION. 

1. In an action for a malicious prosecution against the prosecutor, and the 
justice before whom the proceedings were instituted. the affidavit and 
warrant issued thereon are competent evidence.—Cooper v. T'urrentine 
& Freeman, 13 

2. In actions fur torts, where two or more are sued, the pluintiff may re- 
cover against one, although the others be acquitted. 

3. It is a complete defence to an action for a malicious prosecution, that 
the defendant instituted it in good faith, under the advice of counsel, 
given upon a full and fair disclosure of the facts.—Leaird v. Davis, 27 

4. A charge, falsely and maliciously prefered, that will authorise a justice 
to issue his warrant and have the accused brought before him for exam- 
ination, touching a matter that will subject him to a criminal prosecu- 
tion, is sufficient to sustain an action on the ease for a malicious prose- 
cution, without regard to the grade of the offence, or the technical form 





Sa | 


in which the charge.is prefered.— Long v. Rogers, 540 
5. The unlawful taking and detaining of a person, without his consent, will 
support an indictment for assault and battery. 1b. 
See Evivence, 22. 
Pieapine at Law, 9, 10. 
MANDAMUS. 


1. A mandamus will be granted, whenever a clear legal right is shown, and 
there is no other legal remedy to enforce it.— Tarver v. The Comm'rs’ 
Ct. of Tallapoosa, 527 

2. A mandamus is the only legal remedy by which the commissioners’ court 


of roads.and revenue can be compelled to levy and collect a tax in their 
county. Ib. 


MARRIAGE AND MARRIAGE SETTLEMENTS. 

1. The construction and interpretation of a contract, as well as its validity, 
must be governed by the law of the place where the contract is wade.— 
Peake vy. Yeldell, 636 

2. By an antenyptial settlement, executed in South Carolina, where the 
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MARRIAGE AND MARRIAGE SETTLEMENTS—conrixuzp. 
parties resided, the pronerty of the intended wife was conveyed to a 
trustee, to be held by him for hersole and separate use, behoof, and ben- 
efit until the solemnization.of'the marrifge, and immediately after, in 
trust “for the joint and equal benefit and behoof” of the husband and 
wife, “for and during the term of their joint lives, without being sub- 
ject in any manner to the debts, contracts.and engagements’’ of the hus- 
band ; and in trast to permit and suffer the husband and wife, “during 
their jvint lives to receive and take the profits &c. to and for their juint 
and equal use, behoof, and benefit, and from and after the death of either 
of them, then to and for the sole and individual use‘of the survivor du- 
ring his or her natural life,” with remainder‘over, &c: Held—lst, That 
by the law of South Carolina the wife took a joint interest in the trust 
with her husband. 2d, That, until she trast is executed by the union of 
the legal with the cquitable title; the former vontinues in the trustee, and 
the husbind’s interest in the property cannot be seized and suld under 
execution at law. ; Ib. 


MISNOMER. 

1. Humphreys and Humphrey are not the same names either in spelling 
or sound, and it is good matter in abatement that the defendant is de- 
clared against by the former, when his true sur-name is the latter — 
Humphrey v. Whitten, 30 

2. The varianee between the names Edmundson and E:x/mindson is too 
imperceptible to support a plea in abatement.— Edmundson v. Sate, 179 

3. The law knows of but one Christian name. The insertion or omission 
of a middle name is therefore immaterial, and ‘may be disregarded. /b. 


MISTAKE, “ 

1. A court of chancery will not specifically enforce a contract or agreement 
founded in mutual mistake, when it would materially affect the rights 
of the defendant.— James et al. v. The Bank of the Slate of Ala. 69 

2. Where a fatber, intending to provide a support and maintenance for 
his daughter, then the wize of an improvideat husband, instructs an at- 
torney, so to draft a deed as to secure the property fo her sole and sep- 
arate use, which, however, by mistake or accident he fuils to accomplish, 
@ court of equity will reform the deed as egainst judgmeut creditors of 
the husband, who have caused executions to be levied on the property. 





Stone, Trustee, v. Hu'e et al. 557 
3. Equity will not impute laches'to a party seeking the correction of an 

alleged mistake, until after its discovery. Ib. 
MORTGAGE. 


1. A mortgage or deed of trast on the real estate of the firm, executed by 
@ surviving partner to secure the payment of an individual liability, cre- 
ates a lien only to the extent of his interest in the property.—Lane’s 
Heirs y. Waring, survivor, 145 


MULTIFARIOUSNESS. 
1, Where an executor, who is one of tle residuary legafees under the will, 
converts assets of the estute, remeves from the State without making a 
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MULTIFARIOUSNESS—continvep. 


settlement, and is, fogether with his sureties, wholly insolvent, a bill filed 
by another of the legatees against him and the administrator de bonis 
non, praying an account and settlement of their respective administra- 
tions, and an application of the legacy due io the executor, or 80 much 
thereof-as may be necessary, fo make good his default, is not multifa- 
rious.—Savage, Adm'r, vy. Benham, Adm’r; et als. 119 
2. B.D. conveyed certain slaves to J: D. in trust for the sole and separate 
use of E. F.,a married woman, and: her children. J.D. subscquéntly 
abandoned the trust and removed from the State, in consequence of which 
the slaves came into the possession of B. F., the husband of E. F., whe, 
regardless of the rights of his wife and children, disposed uf them to dif- 
ferent persons, all uf whom had notice of the trust, and one of whom had 
possession of the deed of trust: Held—Thut a bill filed by E. F. and ir 
children, against B. F. and the several persons who derive title through 
him, is multifarious;— Felder ef als. v. Davis et als. 418 


NEW TRIAL, 

1, The power to grant or refase a new trial is one of pure discretion with 
the primary court, and it may in the exercise of that discretion, impose 
terms on the party, in whose favor the verdict is rendered, as a condition 
upon which a new trial will be refused — Walker v. Blassengame, 810 


NON-CLAIM, STATUTE OF. 

L. Where a -uit has been instituted against the decedent in his life-fime, 
service on his personal representative of a scire facias, which is volun- 
tarily abandoned, is not such a presentation of the demand as will take 
it out of the operation of the statute of non-claim.-~Pipkin use, §v. v. 
Hewlett, Adm’r, 291 

2. The statute of nen-claim continues to run nofwith:tanding the death of 
the administrator, and the time intervening between that event and the 
appointment of a successor is not to be deducted. Ih. 

3. A waiver of previous irregularities in making the administrator a party 
to a suit commenced against his intestate cannot be considered a waiver 
of the right to insist on ihe defence of the statute of non-claim. 1b. 


ORCHARDS. 
- See Frxrores, 1. 
Propgrty, Vatve or, 2, 


ORPHANS’ COURT. 

1. Where any of the distributees of an estate Lave died, it is error to pre+ 
ceed to a final settlemcnt without bringing in their lez.l representatives. 
Dist’s of Hall v. Andrews, Adm’r, 40 

2. The Orphans’ Court has notthe power to follow the assets of an estate, 
which the administrator has invested in property, and to establish a 
trust in favor of an infant distributee; but in such case, the adm‘nistra- 
tor, on final settlement, should be charged with the principal sum so in- 
vested with interest, and, ifthe property has becn.used fur the benefit of 
the estate, he should be allowed therefur a reasonable eumpensation.— 

Gerald § Wife v. Bunkley, 171 

57 
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ORPHANS’ COURT—continvep. 
3. Such a settlement, however, could not deprive the distributee of his right 
of election, but he might afterwards go into equity to compel a convey- 





ance. Tb. 
Whether the administrator ean resort to equity to eompel an eleetion— 
Quene? db. 


4. The Orphans’ Court bas no jurisdiction over a bequest, coupled with a 
power to the executors to give the property to such children of the tes- 
tator.as they “shall think fit and proper.” In such ease the jurisdiction 
of chancery is exclusive.—-Billingsley et als. v. Harris et al, Ex'rs, 214 

5. The Orphans’ Court has no jurisdiction of personal property which was 
at the testator’s domicil in another State at the time of bis death, and 
afterwards removed by his executor into this State.—Varner, Ex’r, v. 
Bevil et al. 286 

‘6. Where the record of a proceeding in the Orphans’ Court, under the act 
of 1845, to. compel a settlement by a guardian who has removed from the 
State, contains an order of publication, a reeital in the final decree, that 
the term to which the guardian was cited was a regular term of the 

_ eourt, and that it was “shown to the satisfaction of the court by eompe- 

tent and sufficient testimony that the publication required by law has 

been regularly and duly given,” is sufficient fo show a substantial com- 

pliance with the requirements of the statute.— Wrighi v. Clough, 490 

. Ina proceeding under the act of 1843 to compel a guardian, who has 

removed from the State, to settle hig accounts, it is error to render a 

final decree against him, upon his default, at the term to which he is cited 

to appear, and at which the account against him is stated. 1b. 


See Wixts, &., 11, 32. 


~a 


-PARENT AND CHILD. 


1. A-father is bound to support and proteet his children during minoriiy, 
and ‘is consequently entitled to their services and the products of their 
labor, so Jong as they remain members of his family.—Svovall, by next 
Jriend, v. Johnson, 14 

2. The agreement of a father, in consideration of natural love and affec- 
tion merely, to permit a minor son, who continues under the paternal 
roof as a member of the family, to cultivate a crop and receive its pro- 
ceeds, is revocable by him at any time, before the crop is gathered and 
disposed by fhe son. Ib. 

3. Where a father wifhout explanation sends a slave to the house of a 
daughter, who has been long married, avd permits it to remain there 
until his death, the law will presume ‘that a gift was intended; but in 
such case the presumption is not so strong as in one of a recent marriage, 
and less proof will be required to remove it.—M-rriwethery. Eames, 330 


PARTNERS AND PARTNERSHIP. 
1. Where partners agree to invest equal amounts of money in their. com- 
mon business, and one advances a larger sum tkat the other, he is enti- 
tled upon-se‘tlemen' {o an allowance of interest om one ha!f the excess 























PARTNERS, &c.—continvep. 
so advanced by him from the date of its appropriation to the use of the 
firm.— Reynolds et al. v. The Heirs and Adm'rs of Mardis, 82 

2. Does the real estate of a partnership, in the absence of an agreement or 

other act giving it the impress of personalty, descend 'to the heirs or 
personal representatives of the deceased partner—Quirz?—Lang’s 
Heirs vy. Waring, survivor, 145 

3. The interest of the survivor in his deceased partner’s share of real es- 
tate held in the name of the firm, is equitable merely, and one who pur- 
chases it under a judgment and execution at law against the survivor 
acquires no such title as a court of equity will enforce. Ib. 

4. One partner without the consent of the other has no authority to en- 
dorse a note fur the benefit of a third person in the partnership name, 
and such endorsement imposes no liability on the firm. db. 

5. A surviving partner has not the power to make a note in the partner- 
ship name, even in substitution of a pre-existing debt of the firm. Jb. 

6. A mortgage or deed of trust on the real estate of the firm, executed by 
a surviving partner to secure the payment of an individual liability, cre- 
ates a lien only to the extent of his interest in the property. Ib. 

7. In an action against J, D. to charge him, as a partner, for goods sold to 
the firm of D, D. & Co., D. D , whose liability is admitted, is not a com- — 
petent witness to prove the sale and delivery of the govde, unless it be 
first shown or proposed to be shown by aliunde proof, that J. D, was a 
member ef said firm —Dickson v. Collins, Brother § Co. 635 

8. Whether a partnership existed between two or more persons, is, after 

the facts are ascertained, a question of law, but a witness who knows 
the fact, may, nevertheless, state, in so many words, that they were part- 
ners. The party, against whom the testimony is offered, if he thinke 
the statement is founded on opinion merely, should interrogate the wit- 
ness as to the sources of his knowledge.- Vc Grew §; Harris v. Walker, 824 

9. Proof that two persons were very intimate is admissible, in connection 

with other evidence tending to show that a partnership existed between 

them. Ib. 


PENALTY. 

1. A penalty given by statute, although incurred before, cannot be recov- 
ered after the repeal of the statute, uoless provision is made in the re- 
pealing act saving the right to do so.— Broughion et al. v. Branch B’k 
at Mobile, | 828 


PLEADING AT LAW. 

1. If a plea professes to answer the whole or all the counts of the declara- 
tion and answers only a part, it is bad on demurrer.— Tomkies ef al. v. 
Reynolds, ' 109 

2. In an action against the sheriff for the injury done in causing, by hie 
wrongful representations, property seized by him under legal process to 
be sold for less than its value, it is not necessary to aver that the rcpre- 
sentations were made maliciously: An averment that they were made 
falsely and fraudulently is sufficient.— Griffin v. Isbell, 184 

3. To show a breach of the covenant in a deed, created by the words 
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PLEADING AT LAW—continven. 
grant, bargain and sell, itis neeessary to aver that the title has failed 
in consequence vf some act of the grantor.—Griffin v. Reynolds, 198 
4. In an action on a covonant of warranty, it is necessary to alle ge that the 
plaintiff has been evicted or has yielded up the possession to a para- 
mount title. Ib. 
4. A plea denying that the plaintiff has lost the possession of the land and 
avering that he still retains it, is good. in bar of the action on a covenant 
of warranty. Ib. 
6. In an action against the endorser of a promissory note, an averment that 
the court to which the suit.against the maker was brought was the first 
court to which it could be brought “after the plaintiff by prompt and 
diligent inquiry ascertained that the maker resided in Macon county,” is 
bad on demurrer. The excuse should be distinctly avered, and not left 
to implication. —Lindsay v. Williams, 23 
7. A declaration commencing “J. C., plaintiff, complains of M. J. and his 
wife S. J., formerly S. M., defendants”—in which the instrument sued 
on is described as having been executed “by the said S. before her in- 
termarriage with the said M.”—and which avers that “the said defend- 
ant S., and the said defendant M. since his intermarriage, have not re- 
_ garded,” &c., sufficiently discloses the character in which the parties are 
sued, and that the instrument was executed by.the wife, whilst so/e.— 
Johnson §; Wife v. Collins, 318 
8, A plea to an action on a bond, conditioned to make title free from all 
incur:brances, that the vendor by deed conveyed to the veidee the fee 
simple title to the land free from all incumbrances and that he accepted 
the same, is good in bar of the action. Db. 
9. It is not necessary in a declaration fur a malicious prosecution to de- 
scribe by name the offence with which the plaintiff was charged, nor to 
draw the legal conclusion resulting from the act of the prosecutor.— 
Long v. Rogers, 540 
10. An averment in a declaration for a malicious prosecution of an exami- 
nation of the plaintiff before u justice of the peace, touching the alleged 
offence, and a discharge by him therefrum, is a sufficient averment that 
the prosecution is ended. Ib. 
11. A plea to an action for wrongfully and vexatiously suing out an attach- 
ment, which avers that the attachment “was not sued out wrongfully, 
maliciously, or vexatiously, or without reasonable or probuble cause,” 
* presents a substantial defence to the action, and is not demurrable.— 
Marshall v. Betner, 832 
12. A declaration in case for wrongfally and vexatiously suing out an attach. 
ment before a justice of the peace in Mississippi. which does not show 
that such justice had authority by the laws of that State to issue attach- 
ments, and which contains no averment connecting the defendant with 
the levy thereof, discluses no ground of action, and is bad on demurrer. Jd. 





POWER, EXECUTION OF. 


1, The rule, requiring a power to be exercised in strict conformity with the 
_ authority by which it is confered, does not ay p!y to business of a public, 
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POWER, EXECUTION OF—continvep. 
or judicial nature. In such case, a power, entrusted to several, may be 
exercised by a majority.—Chambers et als. v. Perry, 726 
See Contract anp Acreeuent, 7. 





PRACTICE AT LAW. 


1. Where the object is to impeach a witness'by showing that he has made 
declarations inconsistent with his testimony, it is not necessary, in lay- 
ing the predicate, that the language used by the witness should be stated, 
but the substance of what he is supposed to have said is all that is re- 
quired.— Nelson v. Iverson, 216 

2. A demurrer to a replication may be visited upon the plea, notwithstand- 
ing a demurrer to the plea has been previously overruled. Sykes, Ex’r 
§ec. v. Lewis, use &. 261 

3. After a judgment by default, although it may be necessary to execute 
a writ of inquiry, the defendant has not the legal right to plead to the 
merits of the action, whether his defence existed before, or arose after 
the rendition of the judgment.—Ewing v. Peck & Clark, 339 

4. Where evidence is prima fucre inadmissible, it is not necessary that the 
party objecting to it should specify the ground on which his objection is 
founded ; a general objection is sufficient.—Davis v. The Siate, 415 

5, Whether or not a judge is incompetent to hold the court in which he is 
at the time presiding, is a question that cannot be raised by a plea in a 
proceeding between the. public and a third party.—Spradling § Thom- 
as v. The Slate, 440 

6. Where it becomes necessary to prove the consideration of a note, the 
most regular mode of proceeding is to introduce the note in evidence first, 
and then go on to show its cunsideration.—Penningion vy. Wiudall, 685 


PRINCIPAL AND AGENT. 

1. K. & Oo. being indebted by note to C. H. & Co. of New York, wrote to 
them to “return the note to R. 8. & Co., our agents in Mobile, who will 
pay it on presentation.” The note was accordingly remitted to R. 8. & 
Co., who in return sent their receipt to C. H. & Co., in which they pro- 
mised “to account” to them-fur the note. Held—That R.S. & Co. did 
not thereby become the agents of C. H. & Co., and could not discharge 
K. & Co. from the debt without a payment to C. H. & Co..— Kidd § Co. 
v. Cromwell, Haight & Co. ; 648 

2. Proof that a party acted as the agent of another is admissible, when ac- 
companied by proof of other facts showing a recognition of the agency. /b. 

3. A court of equity will interfere and open a stated account between a 
principal and his agent, where it is shown that the former is of a weak 
and confiding mind, and that undue advantage has been taken of him. 
Rember! § Hale, adm'rs, v. Brown, 667 


PRINCIPAL AND SECURITY. 

1. The principal in a note has no interest in the subject matter of an equi- 
table set-off, which his security has against the payee.—AMoore et als. v. 
Movre et als. 631 
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PROPERTY, VALUE OF. 

1. The value of property is to be estimated with reference to the advanta- 
ges or profits that.can or may be derived fromit. An intangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected.—Sicin v. The 
Mayor §c. of Mobile, 234 

.2. The value of an orchard is to be estimated with reference to what in its 
growing state it is worth to the premises.-Mitchell et al. v. Billingsley, 391 

3. The actual value of growing timber is not its supposed worth to the 

owner, but the price for which it would sell at the time iu the neighbor- 





hood in which it is situated.—Jvey v. Mc Queen, 408 
PUBLIC LANDS. 
-1., All public land is not subject to entry, and a charge of the court is er- 
roneous, which assumes the contrary.— Garnett v. Yoe, 74 


RECORDS, EXEMPLIFICATION OF. 

1. Where it is not made to appear by the certificate either of the clerk or 
judge ina sister State, that the county in which she proceedings were 
had is included in the judicial circuit within which the judge presides, 
the authentication is sufficient to admit the record in evidence.— Eliivii 
v. McClelland, 206 


REDEMPTION, RIGHT OF. 

1. A creditor, by virtue of whose judgment the land of the debtor has been 
sold, has the right under the statute to redeem it.— Freeman § Warren 
v. Jordan, 500 

2. A creditor by judgment in a justices’ court of another State is not with- 
in the meaning of the act of 1842 to prevent the sacrifice of real estate. Jb. 


REMAINDER. 
See Estates In Remarnper. 


RIGHT OF PROPERTY—TRIAL OF. 

1. The undivided interest of a mother in slaves, bequeathed to herself and 
children jointly,—one third to her during her widowhood, end the other 
two thirds to her children,—is subject to be sold under execution at 
law.— Melntosh et als. v. Walker, 20 

2. When goods in the possession of one who claims them by purchase are 
levied on to satisfy a debt due from the alleged vendor, proof of the ex- 
istence of the debt befure the transfer of the goods repels the prima fa- 
cie presumption of ownership which possession raises, and casts on the 
claimant the burden of showing that his purchase was founded on valu- 
able consideration —Sparks v. Rawls, 211 

.8. A security in a claim bond is not a party to the issue formed to try the 
right of property, and unless it is affirmatively shown by the record, that 
he appeared and assented to it, it is error to rendera jadgment against 
him.— Gayle et al. v. Bancroft, Adm’r, 351 

4, Where, after the introduction of proof, in a trial of the right of property 
to a slave, tending to show possession by the defendant in execution for 
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RIGHT OF PRGPERTY, TRIAL OF—continvep. 


three years without demand made and pursued by due course of law, tlie 
question at issue is whether such possession continued up to the time 
when the lien of the execution attached, the defendant having before 
that time left the State, it is admissible to prove that the rent of a house, 
occupied by the slave, was, without authority, paid by a third person out 
of the funds of the defendant, and that he, when informed of it, ratified 
the act.— Knor v. Fair, 505 
5. Whether proof of the ostensible inso:vency of a defendant in execution, 
without evidence of his ability to purchase property, notwithstanding 
such insolvency, is admissible to show a motive in taking the title to the 
property, purchased by him, in the name of another?—Querz. Tow- 
ever this may be, with such ad !itional evidence, it is clearly competent. Ji. 
6. A claimant oa the trial of the right of property is not permitted tv 
prove title in a third person, with whom, at the time the evidence is of- 
fered, he has neither shown, nor proposed to show any privity.— Thom- 
as v. Degraffenreid, 602 
7. In atrial of the right of property, proof, that one, through whom the 
claimant has shown er proposes to show he derives title, sume years be- 
fure the rendition of the plaintiff’s judgment, asserted a claim to the 
property in the presence of the d: féndant in execution, and. that he did 
not dispute it, is proper to be left to the consideration of the jury. It... 





SEPARATE PROPERTY OF MARRIED WOMEN. 


1. A f me covert has the same control over her separate estate as she 
would have if she were sole, and may by deed convey such interest as 
she herself possesses.— Zc Croan, Trusiee, et als. v. Pope eta's, 612 

2. The remedy in equity against the wife, to charge her separate e-tate with 
the payment of debts contracted-by her juintly with her husband, is in- 
dependent of the legal remedy against the husband, and may be resorted 


to, although such legal remedy has not been exhausted.— Bradford & 


Wife v. Greenway, Henry. & Smith, 797 
3. Where the deed, by which property is settled to the separate use of « 
married woman, provides that she shall have “the complete control of it 
as though the marriage had never taken place,” and cuontuins no restraint 
on aienation, she is to be deemed ina court of equity, with respect to 
such property, as feme sole, and may, by her agreement freely entered 
into, charge it for the payment of her husband’s debts. ; 1b. 
4, Where the annual proceeds of the separate estate of a married woman 
are insufficient te discharge, within a reasonable time, a debt with which 
uch estate is chargeable, the chancellor may properly decree a sale of 
the property itself. Ib. 


SET-OFF. 

1. In-an action on a promissory note by the payee fur the uso of a bona fide 
transferree from a prior bencficial holder, the maker cannot set-off a de- 
mand against the latter, although the note wae delivered to him and he 
was the real owner of it at the time of its execution.— Sykes, Ez'r Sc. v. 
Lewis, use Se. 261 
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2. The statute of limitations may be pleaded to a set-off.— Hurrell v. 
Sieel, Adm'r, 372 
3. A set off bona fide acquired by the maker against the payee of a note, 
before notice of its assignment to a third person, is not defeated by the 
subsequent discharge of the payee as a bankrupt. Ib. 
4, An equitable demand cannot be set-off by a garnishee in a court of 
law aguinst his indebtedness to the defendant.—Loflin, Gurnishee, v. 
Shackelfurd, 455 


SHERIFF AND DEPUTY. 

}. A sheriff who, after a seizure under attachment of the goods of the de- 
fendant, wrongfully releases the levy and abandons their custody, is 
guilty of a malfeasance fur which an action will lie in fuvor of the plain- 
tiff.—Griffin v. Isbell, 184 

. In an action against the sheriff for the injury done in causing, by his 
wrongful representations, property seized by him under legal process to 
be sold for less than its value, it is not necessary to aver that the rep- 
resentations were made maliciously: An averment that they were made 
falsely and fraudulently js sufficient. Ib. 

. A final judgment in favor of a defendant in attachment, unless super- 
seded by writ of error or a] peal, discharges the lien of the attachment, 
and if the sheriff, having sold and retained in his hands tl.e proceeds of 
the goods attached, afterwards and without notice pays them over to the 
defendant, he is not liable, notwithstanding the plaintiff may subsequently 
sue out a writ of error, procure a reversal of the jugment, and ultimately 
obtain a judgment in his favor.— Sherrod, Clerk v. Davis, Sheriff, 312 

4 The mere fact fhat the sheriff, after levying on a sufficiency of the crop 

of the tenant to satisfy the rent, suffers him to retain and dispose of it, 

does not render him liable in trover to the under.tenant for a subsequent 
seizure and sale of the crop, which he may have raised on the ren'ed 

premises.—-Girens v. Easley, 385 
A deputy sheriff is not liable to a plaintiff in attachment for failing to 

require sufficient security on the replevy bond taken by him fur goods 

seized under the attachment.—Pond v. Vandcrvcer, 426 

6 A sheriff cannot be held liable for failing to make the money on an cx 

cution, if the defendant, during the time the execution was in the sher- 
iff’s hands, had no property in bis possession, unless it be shown that he 
was the owner of property, which could have been levied on, and of 
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which the sheriff had notice ; but if the defendant, during such time, was _ 


in the poxsession of property, and the sheriff, without resorting to the 
steps necessary to protect himself from liability, returns the execution 
unsatisfied, he assumes the ‘burden of showing that the-property was 
not subject to the execution, and unless he does so, must be held liable 
to the plaintiff.— Te Governor, use §c. v. Campbell et als. 566 
. The act of 1819, so-far as it imposes a penalty on sheriffs for failing to 
return executions placed in their hands, is repealed by the act of the 34 
March 1848, and the penalty imposed'by the former act, though incurred 


hefore its repeal. can no longer‘be recovered —Browgh‘on et al. v. The 
*“wBranch B’k at Mobile, 628 


1 








rr 


—s 











INDEX. 


SLAVES AND FREE PERSONS OF COLOR. 

1. The person apprehending a runaway slave is entitled to the reward pre- 
scribed by the statute so soon as he carries him before a justice of the 
peace.—Drew'v. Ricks, 25 

2. In an action against the owner to recover the ‘reward prescribed by 
statute for apprehending and carrying a runaway slave before a justice, 
no previous demand need be. proven. Ib. 

3. A person of color in this State is presumed to be a slave.—Field v. Mil- 
ly Walker et als. 80 

4. An issue of freedom vel non cannot be tried on habeas corpus sued out 
at the instance of one, who is held and claimed as a slave. Ib. 

5. The issue of a female slave, born during the continuance of a life estate, 


belong to the remainder-man, upon its termination.—Strong’s Ex’rs v. 
Brewer, 706 


STATUTES, CONSTRUCTION OF. 

2. The statute (Clay’s Dig. 316, ¢ 25,) which declares that “in all actions 
to recover dumages for torts, the plaintiff shall recover no more costs 
than damages, where such damages do not exceed five dollars,” does not 
authorise the court in such case to render judgment against him for the 
residue of the costs.—Ivey v. McQueen, 408 

2. The proviso to the eighth section of the act of the 14th Dee. 1819, rela- 
tive to the alternation of the Judges of the Circuit Courts, is directory 
merely and does not deprive them of the power to hold successive courts 
in any one or more of the counties of. their respective circuits.—Sprad- 
ling & Thowas vy. The State, 440 

3S. The press and type of a practical printer, which are necessarily used by 
him and his journeymen in the publication of a weekly newspaper, are 
touls or implements of trade within the meaning of the statute exempt- 
ing certain articles from levy and sale under execution.—Sallee vy. Wut- 
ers, 482 

4. Bat the paper and ink employed by a printer in his business are rather 

to be considered as stock in trade, and do not come within the purview 
of the statute. Ib. 

. The relation of parent and child, or husband and wife, with its conse- 

quent condition of dependence, is sufficient to constitute a family within 
the meaning of the statute, although the members of it may nut live to- 
gether or under the same roof. 1b. 

6. The Criminal Court of Mobile has no jurisdiction of the offences created 
by the 98th section of the Revenue Act of 6th March 1848.— Rossctt v. 
The State, 496 

7. A creditor, by virtue of whose judgment the land of the debtor has been 

sold, bas the right under the statute to redeem it.—Frreman & Warren 

v. Jordan, 500 

A creditor hy judgment in a justices’ court of another State is not with- 
in the meaning of the act of 1842 to prevent the sacrifice of real estate. Jb. 

The design of the act of 1839, prescribing the mode of proceeding against 

a collector for failing to collect and pay over the county taxes, was to 

give a summary remedy against him, and any one or more of his sureties. 

Boring et als. y. Williams, T'reas’r, 510 
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STATUTES, CONSTRUCTION OF—coxtixuzp. 

10. The provision in said act that the Judge of the County Court shall hold 
a special term to try such collector within twenty days after his default 
is directory merely, and does not prevent the judge from proceeding in 
the mode pointed out at any time afterwards. Ib. 

11. Where by an act of the Legislature it is made lawful for the commis- 
sioners’ court of roads and revenue to impose such tax, in addition to that 
levied fur county parposes, as may be necessary to pay such sum of mo- 
ney as commissioners appointed to contract fur the erectiun of county 
buildings had, in the discharge of that duty, rendered themselves liable to 
pay, the latter have a legal right to require said court to levy and collect 
@ tax sufficient to discharge any liability that they may have thus incur- 

- red. . The words “it. shall be lawful,” when used in a statute, are pe- 
remptory, in those cases in which the public or individuals have a right, 
de jure, that the powers confered shall be exercised.—Turver v. The 
Comm'rs’ Ct. of Tallapoosa, 527 

12° The 5th section of the act of 1839, which provides that no licensed to!! 
bridge or ferry shall be established on the same water.course, within two 
miles, by water, of any toll bridge or ferry already established, was in- 
tended to limit the power of the commissioners’ court, and not to enlarge 
the privilege of wrong-doers.— Hurrell § Croft. El/sworth et als. 576 

13. Under the proviso to the 1st section of the act of 1839, relative to the 
establishment of toll bridges &c., any person may establish a private 
bridge, but it must be limited to his own use. Ib. 

14, The act of 31st January 1846, fur the relief of married women, does 
not invest the wife with a separate estate in the preperty possessed by 
her at the time of the marriage, but the legal title by the marriage vests 
in the husband, subject alone to the payment of her debts cortracted 
before, and of his contracted during the coverture.— Maynard v. Wil- 
liams, adm’r, et als. 676 

15. The proviso to the first section of the act of limitations of 1843 was in- 

tended solely to prevent its retrospective operation, in cases where lands 
had theretofore been sold under the decree uf a court of chancery, to sat- 
isfy a mortgage, deed of trust, or other incumbrance, and does not affect 
in any way the second section of the act.—Cor v. Davis, 714 
16. A penalty given by statute, although incurred before, cannot be recov- 

, ered after the repeal of the statute, unless provision is made in the repealing 

act saving the right to do so.— Broughion et al. v. Br. Bank at Mobile, 828 
‘17, The act of 1819, so far as it imposes a penalty on sheriffs for failing to 
return executions placed in their hands, is repealed by the act of the 3d 
March 1848, and the penalty imposed by the former act, though incurred 
before its repeal, can no longer be recovered. Ib. 


‘SUMMARY PROCEEDINGS. 

1. The penalties to which coroners are subjected by the act of 1833, for 
defaults in the execution of process, may be recovered in the summary 
mode pointed out by the act of 1807. The latter act, so far as it pre- 
seribes the remedy and mode of proveeding, is not repealed by the for- 
mer.—Paiterson v. Gaston, 223 

- See Corporation, :, 2, 3, 5, 
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SURETIES. 

1. Where the name of P., one of several intended sureties, is affixed to a 
bond under an authority which the other sureties have at the time an 
opportunity of examining, and all is done that was contemplated to ren- 
der the bond effectual, in the absence of fraud, they cannot claim ex- 
emption from liability, because the authority is defective and insufficient 
to bind P.— McLure et als. Colclough et als. 89 

2. A security ina claim bond is not a party to the issue formed to try the 
right of property, and unless it is affirmatively shown by the record, that 
he appeared and assented to it, it is error to render a judgment against 
him.— Gayle et al. v. Bancroft, adm’r. 351 

3. A bond given in conformity with the statute (Clay’s Dig. 213, 2 62,) for 
the trial of the right of property, binds the security in the event of its 
condemnation for the costs of the trial, although the claim may not have 
been put in for delay. —Rvbertson, use &e. v. Pailerson, 407 

4. Ifa security in good faith assumesthe payment of the debt, on which 
he is liable, it is a valid consideration for adeed of trust executed to him 
by his principal.— Penningion vy. Woodall, 685 

5. To authorise a recovery against the securities of a Clerk for a breach of 
the condition of his official bond, the plaintiff must show not only the 
breach, but an injury or damage resulting to him therefrom.—Brovks et 
al. v. The Governor, use &c. 806 

6. The securities of a Clerk of the County Court are not liable for the pen- 
alty imposed by the statute on their prinvipal, for issuing a license to 
marry a female under the age of eighteen, without the consent of her 
parent or guardian, 1b. 


TAX ASSESSORS. 

1. The Assessors appointed under the Revenue Act of 6th March 1848 are 
entitled to commissions on the taxee collected fur the use of their respec- 
tive counties. —_Dunklin v. Gafford, 814 


TAX COLLECTOR AND SECURITIES. 


1. A proceeding under the: act: of 1839 against a delinquent tax collector 
is properly instituted in the name of the county treasurer.—Boring et 
als. vi Wiiliams, T'reas'r, 510 

. 2. A collestor, who has proceeded under an assessment to collect the taxes, 
cannot refuse to pay them over, because the assessment may have been 
illegal or irregular—it not appearing that he has received notice not to 
do so from any one asserting an adverse claim. Ib. 

3. The answer of a collector to a bill of discovery, filed by his securities 
against him and the county treasurer, is not admissible as evidence fur 
the securities in a proceeding against tLem and the collector for his fail- 
ure to collect and pay-over the county taxes. lb. 

4. Where a collector of taxes holds tbe office for two successive years, and 

gives bonds with different securities, the treasurer cannot, even with the 

coneurrence of the collector, appropriate money, which he knows has 
been collected on the assessment of one year, to the discharge of a bal- 
ance due on the other, without the assent of the sureties, whose rights 
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TAX-COLLECTOR, &c.—continvgEp. 
ar2 to be prejudiced. Such a case presents an exception to the general 
rule applicable to the appropriation of payments. Ib. 
5. A collectors not bound to collect a tax that has been assessed under 
an unconstitutional act, and cannot be made liable if he fail to do so. Jb. 
See Constirurioniét Law, 3, 4. 
Statutes, &c. 9, 10. 


TAXATION, POWER OF. 


1. The power of taxation is essential to the existence of all governments, 
however limited their powers, and its surrender is never to be presumed, 
unless the intention to do so clearly appears.—Slein v. The Mayor §». 
of Mobile, 234 

2. The value of property is to be estimated with reference to the advan- 
tages or profits that can or may be derived from it. Anintangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected. Ib. 


TENANTS IN COMMON. 

1. A contract with the owner, by which the occupant agrees to cultivate 
and divide with him equally the products of his farm, creates between 
them a tenancy in common in the products—one of the essential attributes 
of which is unity of possession —T'hompson v. Mawhinney §; Smith, 362 

2. Mere authority givon by one tenant in common to another to sell the 
joint property does not divest the former of the-right to its possession, 
nor exempt it from levy and sale under execution against him. Ib. 

3. A contract, by which the owner of a farm agrees to give to his overseer 
a portion of the products for his services, creates between them a tenancy 
in common ia the products.—Strother’s A:/m’r vy. Butler, 733 

4. If one tenant in common, having the management of the joint interest, 
employ his son, then under his control and a member of his family, in 
and about the common business, with the knowledge of, and without ob- 
jection from his co-tenant, it is a circumstance tending to show a con- 
tract between them for the services of the son; and the presumption of 
a contract would be the more reasonable, if the business actually requ red 
sach services. , 

5. One tenant in common may maintain assumpsit against the other to re- 
cover contribution for services, rendered by the former in and wbout their 
common business, in pursuance of a contract or agreement between them 
for such services. Tb. 


TIMBER, 

1. The actual value of growing timber is not its supposed worth to the 
‘owner, but the price fur which it would sell at the time in the neighbor- 
» hood in which it is situated.—Jvey v. McQueen, 408 


TRESPASS, ACTION OF. 

¥. Iman action of trespass guare clausum fregi!, exemplary damages may 
be given, where the tortious act is attended with circumstances of aggra- 
vation.— Mitchell et al. v. Billingsley, 391 
See Conraact anp AGREEMENT, 5. 
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TROVER. 
1. To authorise a recovery in an action of trover, it is essential that the 
plaintiff should prove either a general or special property in’ himself.— 
Kemp v. Thompson, 9 
2. A conversion of property by two gives the owner a join/ cause of action 
against them, within the meaning of the statute of 1807, and if they live 
in different counties, he may sue both in the county in which either re- 
sides.— Williamson & Arrington y. Hewell et al. 830 


TRUSTEE. 

1. Until the trusts of a deed are executed, the legal title continues in the 
trustee, and at law he may recover the property from the ces¢ui que trust, 
unless the deed contains a stipulation that the possession shall reroain 
with the latter. — Gunn, trustee, v. Barrow, 743 
See Marriace anp Marnriace Serriements, 2. 


USURY. 

1. A contract, by which the endorsee of a valid bill or other chose in action 
assigns it in exchange for a debt of less amount, is not usurious, unless 
intended as a device to evade the statute; nor can such a transaction in 
legal parlance be considered a discount of the bill.—Salimarsh v. P. & 
M. Bank of Mobile, 761 

2. The amount of the recovery on a usurious contract is limited by the Act 
of 1834 to the principal sum loaned or advanced, and interest on that 
sum cannot be allowed. db. 

3. A charge by a commission merchant of five per cent. in addition to legul 
interest, fur accepting and advancing the money to pay bills or drafts 
drawn on him by his customers, if intended merely as a fair ecmpensa- 
tion for the risk, trouble, and expense incurred, is not usurious ; but whe- 
ther such churge is so intended, or whether it is designed as a cover for 
usury, is a question fur the determination of the jury.—Brown y. Har- 
rison §; Robinson, 474 


VARIANCE. 
See Evipence, 3. 


VENDOR AND VENDEE, 

1. Ifa party, who has bound himself to execute title to land so soon as 
he cun obtain it, neglects for more than two years to make an effort to 
procure the title, it is prima facie a breach of the condition of his bond. 
—Garnell v. Yoe, 74 

2. The refusal of the vendor to convey the land in neuntenel with the 
stipulations of his contract, is a breach of the condizion of the bend, not- 
withstanding the vendee has not presented him a deed to exceute. Jb. 

3. Where a vendcr, who has bound himself to exezute title to land so soon 
as he can obtain it, neglects fur more than two years to procure the title, 
in an action on his bond, it is incumbent on him to show that he could 
not, with reasonable dil:gence, have obtained the title. Th. 

4. A bona fide purchaser from one who has but a life estate in # chattel 
acquires no greater interest than his vendor had.— Lye et als. v. Tvylor 

ef als. 270 
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TAX-COLLECTOR, &c.—continvep. 
arz to be prejudiced. Such a case presents an exception to the general 
rule applicable to the appropriation of payments. 1b. 
5. A collector is not bound to collect a tax that has been assessed under 
an unconstitutional act, and cannot be made liable if he fail to do so. 1b. 
See Constitutionét Law, 3, 4. 
Statutes, &c. 9, 10. 


TAXATION, POWER OF. 


1. The power of taxation is essential to the existence of all governments, 
however limited their powers, and its surrender is never to be presumed, 
unless the intention to do so clearly appears.—Siein v. The Mayor §x. 
of Mobile, 234 

2. The value of property is to be estimated with reference to the advan- 
tages or profits that can or may be derived from it. An intangible right 
or privilege attached to tangible property must therefore be considered, 
in estimating the value of that with which it is connected. Ib. 


TENANTS IN COMMON. 

1. A contract with the owner, by which the occupant agrees to cultivate 
and divide with him equally the products of his farm, creates between 
them a tenancy in common in the products—one of the essential attributes 
of which is unity of possession —T'hompson v. Mawhinney §; Smith, 362 

2. Mere authority given by one tenant in common to another to sell the 
joint property does not divest the former of the-right to its possession, 
nor exempt it from levy and sale under execution against him. Ib. 

3. A contract, by which the owner of a farm agrees to give to his overseer 
a portion of the products for his services, creates between them a tenancy 
in common in the products.—Strother’s Adm’r v. Butler, 733 

4. If one tenant in common, having the management of the joint interest, 
employ his son, then under his contrel and a member of his family, in 
and about the common business, with the knowledge of, and without ob- 
jection from his co-tenant, it is a circumstance tending to show a con- 
tract between them for the services of the son; and the presumption of 
a contract would be the more reasonable, if the business actually requ red 
sach services. 1b. 

5. One tenant in c»mmon may maintain assumpsit against the other to re- 
cover contribution for services, rendered by the former in and ubout their 
common business, in pursuance of a contract or agreement between them 
for such services. Tb. 


TIMBER, 

1. The actual value of growing timber is not its supposed worth to the 
‘owner, but the price fur which it would sell at the time in the neighbor- 
» hood in which it is situated.—Jvey v. Mc Queen, 408 


TRESPASS, ACTION OF. 

¥. In an action of trespass quare clausum fregi!, exemplary damages may 
be given, where the tortious act is attended with circumstances of aggra- 
vation.— Mitchell et al. v. Billingsley, 391 
See Conrazact anp Acreement, 5. 
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TROVER. 
1. To authorise a recovery in an action of trover, it is essential that the 
plaintiff should prove either a general or special property in himself.— 
Kemp v. Thompson, 9 
2. A conversion of property by two gives the owner a join! cause of action 
against them, within the meaning of the statute of 1807, and if they live 
in different counties, he may sue both in the county in which either re- 
sides.— Williamson & Arrington vy. Hewell et al. 830 


TRUSTEE. 

1. Until the trusts of a deed are executed, the legal title continues in the 
trustee, and at law he may recover the property from the ces¢ui que trus/, 
unless the deed contains a stipulation that the possession shall remain 
with the latter.— Gunn, trustee, v. Barrow, 743 
See MarriaGe anp MarriaGe Serriements, 2. 


USORY. 

1. A contract, by which the endorsee of a valid bill or other chose in action 
assigns it in exchange for a debt of less amount, is not usurious, unless 
intended as a device to evade the statute; nor can such a transection in 
legal parlance be considered a discount of the bill.—Salimarsh v. P. & 
M. Bank of Mobile, 761 

2. The amount of the recovery on a usurious contract is limited by the Act 
of 1834 to the principal sum loaned or advanced, and interest on that 
sum cannot be allowed. db. 

3. A charge by a commission merchant of five per cent. in addition to legul 
interest, fur accepting and advancing the money to pay bills or drafts 
drawn on him by his customers, if intended merely as a fair eempensa- 
tion for the risk, trouble, and expense incurred, is not usurious ; but whe- 
ther such chrge is so intended, or whether it is designed as a cover for 
usury, is a question for the determination of the jury.—Brown y. Har- 
rison § Robinson, 474 


VARIANCE. 
See Evipence, 3. 


VENDOR AND VENDEE, 

1. Ifa party, who has bound himself to execute title to land so soon as 
he can obtain it, neglects for more than two years to make an effurt to 
procure the title, it is prima facie a breach of the condition of his bond. 
—Garnell v. Yoe, 74 

2. The refusal of the vendor to convey the land in sotentnnts with the 
stipulations of his contract, is a breach of the condizion of the bend, not- 
withstanding the vendee has not presented him a deed to exceute. Th. 

3. Where a vender, who has bound himself to exezute title to land so soon 
as he can obtain it, neglects for more than two years to procure the title, 
in an action on his bond, it is incumbent on him to show that he could 
not, with reasonable diligence, have obtained the title. The 

4. A bona fide purchaser from one who has but a life estate in a chattel 

acquires no greater interest than his yendor had. —Ly//e et als. y. Teylor 

ef als. 270 
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VENDOR AND VENDEE—continvep. 

5. Where a vendor by his bond undertakes to make title to land in a rea- 
sonable time, the vendee is bound to prepare and tender a deed, and his 
eviction by the vendor under a recovery in ejectment will not dispense 
with its perfurmance.—Johnson §; Wife v. Collins, 318 

6. The inability of a vendor to make title in accordance with the condition 
of his bond is sufficient to excuse the vendee from preparing and ten- 
May him a deed. Tb. 

. A vendee of land, with no other title than that confered by the bond of 
” bis vendor, cannot recover in ejectment against one who has subse- 
quently acquired the legal title.— Trammell v. Simmons, 411 

8. A vendor who retains the legal title and a lien for the purchase money 
has such an interest in the land as is the subject of mortgage, and a 
purchaser under a decree of foreclosure acquires, as against the vendor 
and his mortgagee, all the title which the vendor had. Ib. 


See Cuancery, 7.—Pxeapine at Law, 8. 


VERDICT. 

1. The crime of murder being divided by the penal-code into two grades, 
with different punishments, it is necessary, on the conviction of a pri- 
soner for that offence, that the verdict of the jury should ascertain the 

- degree, otherwise no judgment can be pronounced upon it. That the 
murder was committed by means of poison can make no difference.— 
Johnson v. The State, 618 


WATER PRIVILEGES. 

1. The right of a person to the enjoyment of a water privilege, of which 
he is in the quiet use or possession, cannot be questioned by one who 
shows no adverse claim.— Howard v. Ingersoll, 781 


WILLS, AND PROBATE OF, 

1, In a proceeding to try the validity of a will, which gives to the widow 
of the deceased a larger portion of the estate than she would be entitled 
to under the statute of distribution, her heirs, she being dead, are 
competent witnesses to defeat, but not to sustain the will.—Robcris, 
Err. v. Trawick et als. 55 

2 The deelaratiuns of a testator, made two or three weeks before the exe- 
cution of the will, are admissible evidence to prove fraud or undue in- 
fluence in its procurement. Ib. 

8. Where the validity of a will is impeached for fraud or undue influence, 
the declarations of the testator, made at the distance of ten, and repeated 
five years anterior to its execution, tending to show a fixed and settled 
purpose'to make a will similar to the one in controversy, are admissible 
in evidence to rebut the idea that:it was procured fraudulently, or by the 
over-persuasion of others. Ib. 

4. A person, possessed of sufficient capacity to attend to his ordinary busi- 
ness, is capable of making a valid will—Coleman v. Robertson's Ex’rs. 84 

5. Ifa testator be of sound mind, and the will is not procured by fraud or 
the exercise of undue influence, he may make such dispositiun of his 
property as partiality, pride or caprice may dictate. 1b. 
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WILLS, .&c.—contTinvEp. 

6. The capacity requisite to make a valid will or contract is‘precisely the 
same. Ib. 

7. A testator, after providing for his wife, makes the following bequest :— 

“Tt is my wil] and intention to give and bequeath the residue of my 
estate, both real and personal. in the manner and form hereinafter spe- 
cified, to-wit, to my dear children, and to my grand-children, as follows: 
to my daughter B. D.” &c. He then directs his executors to keep his 
estate together until the death of his wife, and to give his younger chil- 
dren, when they respectively reach the age of twenty-one or marry, as 
much property as he had advanced to his other children on their mar- 
riage or majority—to make annual divisions of the proceeds of the crops, 
after deducting what may be necessary for the support of his wife and 
the support and education of his younger ehildren, among his children 
who are married or of full age, to be accounted for by them on the final 
division, and on such final division to “reimburse” the younger children, 
who have not received the benefit of these dividends, “their proportion 
with interest,”——and upon the death of his wife to divide all the property 
equally among his children and grand-children in the manner already 
provided, &c. Held— 

1. That. the legacies vested at the testator’s death, although their full 
enjvuyment was postponed until the death of bis wife. 

2. That in tuking the accownt on a final division, the younger children 
respectively, or their representatives, are entitled to an allowance for 
such necessary experses as they have actually paid or become liable 
to pay for their support and education during minority, or before their 
marriage.— Savage, Admr’r, v. Benham, Adm’r, et als. 119 

8. Where the payment of a legacy is made to depend on the estate being 
worth a specified amount after the debts are paid, the point of time at 
which the value of the estate is to be ascertained is not that of the testa- 
tor’s death or of the,probate of his will, but that at which the assets are 
applied in due course of administration to their proper objects in con- 
furmity with the directions of the will.— Kirkman, ez’r, et al. v. Mason, 

et als. 134 

9. If the payment of a legacy is made to depend on the condition that the 
estate in the bands of the executor is worth a specified amount after the 
debts are paid, the distributive share which is allotted to the widow, in 
consequence of her dissent from the will, is not to be taken into -the esti- 
mate in ascertaining the value of the estate. Ib. 

10. Where a legacy is given to the wife for life, with remainder over, and the 
wife dies before the testator, the remainder does not lapse, but takes ef- 
fect upon the death of the testator.—Billings!ey et als. v. Harris el al., 

fx’ rs, 214 

1f. A will of real and personal property in this State, executed in a foreign 
domicil, may be admitted to probate here, although it has not been proven 
and recorded in the place of the testator’s domicil. The statute (Clay's 

Dig. 598, 3 12) was intended to enlarge, not to restrain, the jurisdiction 

of our courts.— Varner, ex’r, v. Bevil et al. 286 

12. The testamentary disposition of real property being governed by the 
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WILLS, &c.—continveED. 
law of the place where it is situated, and that of personal property by 
the law of the testator’s domicil, its validity, in respect to the capacity 
of the testator and the formalities necessary to give it effect, must be 
tested by the law of these res; ective jurisdictions. 1b. 
13. The rule, which sacrifices the former of two contradictory clauses in a 
will to the latter, is never applied except on the fuilure of every attempt 
to reconcile them.— IVa‘ker et al. by Guard’n, vy. Walker, Ex'r, — 306 
14. The local order of a will will be disregarded and its provisions trans- 
posed, if thereby every part can be rendered consistent and effectual. Jb. 
15 A legacy to a grandchild payable at a future day does not bear interest 
until after it is p»yable. Whether when the time of payment arrives 
the legatee is entitled to the interest that has accrued—Q enx? Ib. 
16. A bequest, by which property is given to a trustee, on the trust, that 
he shall en:ploy it in such manner as may be most beneficial to M M.,a 
married woman, and annually pay over to her the net profits thereof for 
the sole and separate use and maintenance of her and her children, du- 
ring her natural life, and that at ber death the property shall be equally 
divided among such of. her children as may be then living, vest< the en- 
tife life estate in M. M. alone. The words, for the sole and separate use 
and maintenance of her and.ber-children, do not manifest an intention 
to limit the quantity of the legacy, but merely show the motive of the 
bequest.—M’ Croan, trustee, et als. v. Pope et als. 612 
See Executory Deviss, 1. 


WITNESS. 

1. In a proceeding to try the validity of a will, which gives to the widow 
of the deceased a larger portion of the estate than she would be entitled 
to under the statute of distribution, her heirs, she being dead, are con:- 
petent witnesses to defeat, bus not tu sustain the will.— Roberts, ¢2°r, v. 
Trawick et ais. 55 

2. In an action against J. to charge him as. a joint owner with M. of a 
steamboat, the latter is not a competent witness te prove the fuct of joint 
ownership —Asion v. Jemison, 51 

3. On the trial of a slave for a capital offence, the master is a competent 
witness fur him.—Spence, a slave, v. The State, 192 

4. One distributee of an estate, who efter division has sold his portion to 
another, may by release Le made a competent witness for the latter in 
a controversy involving the title to the property.— Dent v. Portwood, 242 

5. A witness, whose interest is made to appear otherwise than by the ex- 
amination of the opposite party, is incompetent to prove that he has 
been released. Ib. 

6. A security on the administration bond is not a competent witness for 
the administrator on the settlement of his accounts.—M ’Creeliss’ Dist. 
v. Hink'e, adm’r, 459 

7, In an action against J. D. to charge him, as a partner, for goods sold to 
the firm of D. D. & Co., D. D., whose liability is admitted, is not a com- 
petent witness to prove the sale and delivery of the goods, unless it be 
first shown or proposed to be shown by aliunde proof, that J. D. was a 
m mber of said firm.—Dickson v. Cafes, Prether § Co. 635 
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